The Transfer of Undertakings (Protection of

Employment) Regulations 2006

AN OVERVIEW

Introduction to Employment Law

November 2023

#10218336454v4 1 UK-5030-Emp-Kno



INTRODUCTION TO EMPLOYMENT LAW

The Transfer of Undertakings (Protection of Employment

Regulations) 2006 ("TUPE")

Introduction

This paper is intended to provide an overview of the law. TUPE is a complex subject on which whole books
have been written and a huge number of cases have been fought. As a result, this paper inevitably contains
many simplifications but it should help you deal with the questions that come up most frequently and aid you

to know where to start your research on any particular topic, not end it.

The background

The law governing the transfer and protection of employees in the circumstances of business mergers,
acquisitions and outsourcings is known colloguially as ‘TUPE’, standing for, in its latest incarnation, the

Transfer of Undertakings (Protection of Employment) Regulations 2006.

The original Regulations date back to 1981 which itself gave effect to the Acquired Rights Directive 1977.
Following a revised directive in 2001 and pressure from the unions, important changes were made resulting
in an updated version of TUPE which came into force in April 2006.
TUPE 2006 amended TUPE 1981 as follows:
e The right to renegotiate contractual terms derived from collective agreements one year after the
transfer provided that the change is overall no less favourable to the employee.
e Acknowledgement of the "static" interpretation of terms under a collective agreement incorporated
into an employment contract if the transferee does not participate in the post-transfer negotiations
leading a subsequent change. This reflects the CJEU's decision in Alemo-Herron and others v

Parkwood Leisure Ltd Case C-426/11 ECJ.
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e The wording under regulation 4 (the right to amend terms and conditions of employment) and
regulation 7 (protection against dismissal) was amended to align it more closely with the wording of
the Acquired Rights Directive. The revised regulations prohibit dismissals or variations if the sole or
principal reason is "the transfer" rather than the then wider prohibition if the dismissal or variation
was for a reason "in connection with the transfer".

e A post-transfer dismissal for a geographic change in location will be an "ETO reason entailing a
change in the workforce", this reversed the previous position under case law — see Abellio London
Limited (formerly Travel London Limited) v Musse and others [2012] IRLR EAT.

o Employee liability information under regulation 11 has to be provided at least 28 days before the

transfer rather than the previous 14 days.

Amendments were made under the Trade Union and Labour Relations (Consolidation) Act 1992 to confirm
that under statute collective redundancy consultation that begins pre-transfer can count towards compliance
with collective redundancy consultation, provided that the transferor and transferee agree and where the

transferee has carried out meaningful consultation.

The Department of Business Innovation & Skills published updated TUPE guidance in January

2014:https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/2752

52/bis-14-502-employment-rights-on-the-transfer-of-an-undertaking.pdf.

The purpose of the Directive and TUPE

The purpose of TUPE is to protect employees when the business in which they work changes hands. For
TUPE to apply there has to be a change in the person who is carrying on the business and who bears
responsibility as employer (Berg —v- Besselsen [1990] ICR 396). TUPE works by transferring staff and
liabilities from the old contractor to the new contractor, or from the old owner of the business to the new
owner. The employees affected (with some exceptions) cannot lawfully be sacked but rather automatically
continue in their jobs with their existing terms and conditions and their continuity of service preserved intact.

Broadly speaking it is as if the new employer has always employed the people it has inherited.
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TUPE also requires the old employer to give the new employer information about the staff transferring, their

terms and conditions and any associated liabilities.

In addition, staff representatives must be informed, and normally consulted, over the implications of the
transfer. If there is no recognised trade union or works council, an ad hoc elected group must be formed for

this purpose. Amendments to TUPE (by Employment Rights (Amendment, Revocation and Transitional

Provision) Requlations 2023) provide that where a transfers occurs on/after 1 July 2024 direct consultation

with employees will be permitted, where worker representatives are not already in place, in the case of small

businesses (i.e. with fewer than 50 employees), and all sizes of business where a transfer of fewer than 10

employees is proposed.

IMPACT OF BREXIT

The European Union (Withdrawal) Act 2018 (EUWA) effectively provided that existing CJEU judgments
and domestic case law in relation to EU law made on or before the end of the Transition Period (i.e. 31
December 2020) (retained EU case law) were to be given the same binding and precedent status as domestic

case law.

The UK Supreme Court and Court of Appeal had the power to depart from retained EU case law if "it
appears right to do so” (the test applied by the Supreme Court when deciding whether to depart from its own

case law).

From 1 January 2021, the UK's domestic courts are no longer bound by CJEU decisions. Accordingly in the
event that CJEU judgments develop employment law principles under the Acquired Rights Directive (and
potentially expand employment rights) beyond the principles established in European case law as at 31
December 2020 the English courts are not bound to follow such decisions when interpreting TUPE, but can

have regard to them.
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However the EU Law (Revocation and Reform) Act 2023 ( "ERRA) includes provisions that will introduce

significant changes to the current status and operation of retained EU law (renamed as ‘assimilated law' by
ERRA) with effect from 1 January 2024. In broad terms ERRA removes from English law the three legal
principles of: direct effect, the supremacy of EU law and the general principles of EU law with effect from
31 December 2023. ERRA erases, as if they never existed, the interpretative principles and settled decisions
which the courts and tribunals have relied upon to give a settled and predictable meaning to employment law
rights and obligations which are derived from EU law. So legislation on the UK statute book (including
TUPE) will be interpreted and applied without reference to those three legal principles. In addition ERRA
changes the basis upon which the appellate courts can depart from retained EU case law; the court must have
regard (among other things) to: (a) ‘the fact that decisions of a foreign court are not (unless otherwise
provided) binding’; (b) ‘any changes of circumstances which are relevant to the retained EU case law’; and
(c) ‘the extent to which the retained EU case law restricts the proper development of domestic law’. ERRA
provides that first instance courts & Tribunals can refer points of law arising in retained EU case law to
higher courts for determination at their own instigation or at the request of parties. A point of law is only
referrable if (a) the lower court is bound to follow the relevant case law and (b) it is on a point of general
public importance. One possible candidate for such a referral is the issue explored in ISS Facility Services v
Govaerts of what happens to employees' contracts when a service is TUPE transferred to multiple new

providers.

WHEN DOES TUPE APPLY?

TUPE applies if either there is:
e aservice provision change; or
o the transfer of an economic entity which retains its identity.

These two circumstances are not mutually exclusive.

Service provision changes

A service provision change occurs when activities are:
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e contracted out for the first time (“first generation outsourcing™);

e moved from the incumbent contractor to a new contractor (“second generation outsourcing”); or

e brought back ‘in house’ by the business (“insourcing”).
For the rules on service provision changes to apply, before the change there must have been an employee or
an organised grouping of employees with the principal purpose of carrying on the activities. The phrase
"organised grouping of employees" requires that the employees work as a team and are deliberately
organised by reference to the particular client contact — it is not a matter of happenstance (Ceva Freight
(UK) Ltd v Seawell Ltd [2013] CSIH 59 CS; Eddie Stobbart Ltd v Moreman and others [2012] IRIR 356
EAT). Whether or not there is an organised group of employees is assessed by reference to the facts
immediately before the transfer. The EAT in London Care Ltd —-v- Ms J Henry and others
UKEAT/0219/17 and Carewatch Care Services Ltd —v- Ms J Henry and others UKEAT/0220/17,
confirmed that when considering whether or not a company organised its employee or employees into a
"grouping™ for the principal purpose of carrying out the relevant activities, the tribunal must satisfy itself that
there was, immediately before the putative transfer, a grouping of employees (which could for these
purposes, also, be a single employee) and that the grouping was intentionally or deliberately organised,
before turning its mind to the purpose of the group. Moreover the activities, being those activities required
by the client (Argyll Coastal Services Ltd v Stirling and others EATS/0012/11), must be "“fundamentally or
essentially the same". For example, in OCS Group UK Itd v Jones (UKEAT0038/09) TUPE was held not to
apply to a full service staff restaurant switching to becoming a sandwich shop where any food was prepared

off site. The activities were not deemed sufficiently similar.

When considering whether or not there is a service provision change, the first stage is to identify the relevant
activities undertaken by the original contractor and then decide whether or not the activities undertaken by
the new contractor are fundamentally or essentially the same with minor differences being ignored
(Enterprise Management Services Ltd v Connect-up Ltd and others [2012] IRLR 190 EAT; Metropolitan
Resources Ltd v Churchill Dulwich Ltd (in liquidation) and others [2009] IRLR 700 EAT). The word
"activities" should be given their ordinary, everyday meaning — The Salvation Army Trustee Company —v-
Ms J Bahi and others UKEAT/0120/16. Identifying the activities is a balancing act: on the one hand, they

should not be described too generally so that the specific relevant activities are not described properly;
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equally, the definition should be holistic, weighing the relevant facts and evidence in the round. The courts
look to avoid too narrow a focus on what the activities were and are. They caution against taking a 'pedantic
and excessively' detailed an approach to the analysis. See also CT Plus (Yorkshire) CIC —v- Black and

others UKEAT/0035/16.

In Arch Initiatives v Greater Manchester West Mental Health NHS Foundation Trust and others [2016]
IRLR 406 EAT, the EAT confirmed that the separation of a service into different functions, in this case a
split in the service following a re-tender, does not in itself preclude a service provision change transfer. The
EAT noted that there is no express requirement in the TUPE Regulations 2006 for the relevant activities to
constitute "all of the activities" carried out by the putative transferor. The EAT stated that it could see "no
reason why the [service provision change] provisions should not in principle apply in a case involving a
division on functional lines". The EAT further considered how to approach the question as to whether there
was a service provision change when activities or services are fragmented in London Care Ltd —v- Ms J
Henry and others UKEAT/0219/17 and Carewatch Care Services Ltd —v- Ms J Henry and others
UKEAT/0220/17. The EAT emphasised the importance of correctly identifying and describing the relevant
activity which is the subject of the transfer. In, Enterprise Management Services Ltd v Connect-up Ltd
and others [2012] IRLR 190 EAT, the EAT set out a two stage test to determining whether or not there was
a service provision change: the employment tribunal's first task is to "identify the relevant activities carried
out by the original contractor"; and its second task is to determine whether or not the activities carried on by
the subsequent contractor "are fundamentally or essentially the same as those carried out by the original
contractor. In London Care Ltd and Carewatch Care Services Ltd, the EAT accepted that the issue of

fragmentation should be considered when undertaking the second task.

Example

A group of cleaners work at the offices of an insurance firm every morning. When the contract expires, the
firm appoints another company to do the work. This is a “second generation outsourcing” and a service
provision change, resulting in the staff transferring directly from the previous cleaning company to the new
one.

Example
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A travel agency carries out bookings for several clients but without dedicating any of its staff to particular
accounts. One of the agency’s main clients decides to switch to a different travel operator. This will not be a
service provision change because there was no organised grouping of employees whose purpose was to

carry out the activity for the client. It may, however, be transfer under the standard definition.

There are some exceptions to the concept of service provision change. For example, a ‘one-off” buying-in of

services to fulfil a short-term need will not normally be covered.

Example

Contrast the hiring of security staff to protect athletes during the 2012 Olympic Games with a contract for
the provision of security advice to the event organisers over a period of several years running up to the
Games. The first example would be a short-term buying-in of services and so excluded from TUPE, whereas
the second example runs for a significantly longer period and would be covered. However, see Liddel's

Coaches later.

In the context of a service provision change, activities, before and after the transfer, must be fundamentally
or essentially the same, so, for example, where care for patients went from institutionalised NHS care to
private support in the patient's own home it was held that there was a “fundamental difference in the ethos of
the old and the new...arrangements” such that there was no TUPE transfer. (Nottinghamshire NHS Trust v

Hamshaw & Others UKEAT/0037/11).

Activities mainly related to the supply of goods rather than services are also excluded — such as where a
business purchases components for machinery it is producing (Pannu and others v (1) Geo W King Ltd (in
liquidation) (2) Premier (3) IBC Vehicles Ltd EAT/0021/11), or buys sandwiches for re-sale in its canteen.

Here, though, the alternative test of whether TUPE applies would still need to be considered (see below).

In situations where a client provides a regular flow of a variety of different types of work, e.g. to an

advertising agency or law firm, surprisingly, the EAT has held that where the old instructions are completed
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by the old contractor and the new firm effectively takes on only new instructions there is no service
provision change. (See Ward Hadaway Solicitors v Love and Ors EAT 0471/09).

Also, for an outsourcing transaction (where responsibility for the activity moves from one provider to
another) to fall within the service provision change definition the activity or service carried out by the
outgoing and incoming service provider must be carried out for the same company — that is for the same
client. If the activity or service is provided to a different company the service provision change test will not
apply (McCarrick —v- Hunter [2013] IRLR 26 CA). Whether or not there is a relevant transfer under TUPE
will then be assessed under the original standard test — see below for more details. For the purposes of
TUPE a ‘client' is more simply a beneficiary or end-user of a service: it is a company which is capable of
carrying out the activities itself or commissioning another person or company to carry them out (CT Plus

(Yorkshire) CIC —v- Black and others UKEAT/0035/16)

Also, to meet the service provision change definition the intention of the client must be that the activities will
be carried out by the transferee other than in connection with a single specific event or task of short term
duration (reg. 3(3)(a)(ii)). In Liddels's Coaches v Cook and others EAT/0025/12, the EAT said that the
term "single specific event" is not qualified by the term "short term duration". The short term qualification
only applies to the task. This decision runs counter to the obiter comments in SNR Denton UK LLP v
Kirwan and another EAT/0158/12. The EAT in Swanbridge Hire & Sales Ltd v Butler and others
EAT/0056/13, said, obiter, that it preferred the interpretation in SNR Denton, being that the short-term

duration qualification applies to both tasks and events.

The intention of the client must be judged at the time of the alleged service provision change. And where the
client has not expressed an intention, the Tribunal must draw an inference from the evidence before it — see
also Swanbridge Hire. The intention that the task or event will be of a short-term duration must be more
than a 'hope or a wish' (Robert Sage Ltd t/a Prestige Nursing Care Ltd v O'Connell and others

UKEAT/0336/13).

There is a tension as to whether the 'service provision change' transfer definition should be construed using a

purposive or literal interpretation.
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A transfer of an undertaking (or part of it): the original and standard

definition

A standard definition transfer is often most clearly seen where there is a sale of a business. TUPE does not
apply to share sales but such a sale may occasion such a transfer if the new party (i) has become responsible
for carrying on the business, (ii) has incurred the obligations of employer and (iii) has taken over day to day
running of the business. In other words, "has the new party stepped into the shoes of the employer?" (ICAP
Management Services Limited —v- Dean Berry and another [2017] EWHC 1321 (QB))

A business typically comprises assets such as premises, equipment, customers, staff and goodwill. If those

are transferred and the business is continued, TUPE will normally be deemed to apply.

Although the sale of a business is likely to be a transfer, the concept is wider than that.

A transfer covers activities that may be central (e.g. a hardware manufacturer selling its plant) or merely

ancillary (e.g. cleaning the manufacturer’s plant).

In determining whether TUPE applies to a particular situation by reason of the transfer of an operation or
part, there are two stages:
e identify the operation and what it comprises; and then

e consider whether it has transferred with its identity retained.

The requirement that the operation retains its identity does not mean that things have to continue exactly as
they did before. According to the leading case, Spijkers v Gebroeders Benedik Abattoir CV (24/85), a fairly
broad 'multi-factorial’ approach is taken, the relevant factors including:

o whether tangible assets have transferred;

o whether intangible assets have gone across (e.g. intellectual property, goodwill);

o whether the majority of employees/key staff are retained;
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e whether customers are transferred;
o the similarity between the activities before and after the transfer; and

e the duration of any gap in the performance of such activities.

None of these factors is decisive and an overall assessment is made. The relevant factors are simply that,
factors, no more, no less. All of the relevant factors should be taken into account. In general, if the activities
are the same, the customers are the same and staff are still required, even if not the same staff, that will often
be enough for there to be retention of identity. One factor which is sometimes considered is the effect of any
cessation of service. The ECJ considered this factor in Collina Siglienza —v- Ayuntamiento de Valladolid
and others (Case C-472/16. Specifically, whether a temporary cessation - in this case a cessation of about 5
months - of activities meant there was no relevant transfer of an undertaking._ The ECJ said that the fact that
the undertaking was closed and had no employees at the time of the putative transfer was, though a relevant
factor in deciding whether or not there was a relevant transfer, not determinative; this factor would not in
itself preclude there being a transfer of an undertaking. The ECJ said that it was possible that the
circumstances and facts of the arrangements qualified as a relevant transfer under the ARD, but referred the
ultimate decision back to the Spanish Court. Of particular relevance to the ECJ recommendation was the
fact that during the five month period during which the activities ceased, three of those months were because

of a usual cessation in that sector.

In assessing every case, all the factors set out above are relevant, but often a different emphasis is placed on

each factor according to the nature of the business.

Example
A manufacturer and supplier of vehicle parts contracts out the production of braking gear to another
company. This part of the business is heavily reliant on plant and machinery, so the extent to which assets

and equipment are transferred under the outsourcing deal will be very relevant.

In many businesses, their main asset is their staff and they have few non-human assets (for example, an

advertising business or a cleaning contractor). Accordingly, in such a labour intensive undertaking, whether
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the majority of the stafftransfer is of prime relevance (rather than, for example, whether the same buckets
and mops are used) in determining whether the economic entity has retained its identity post the putative
transfer. Conversely, where the business or activity is based essentially on equipment/assets, the fact that the
former employees of the undertaking are not taken on by the new owner/contractor is not, in itself, sufficient
to preclude the existence of a TUPE transfer (Aira Pascual and Algeposa Terminales Ferroviarios, C-

509/14).

Further, for a transfer to be a relevant transfer, there has to be a transfer of a going concern or of a stable
economic entity, as indicated, among other things, by the purchaser continuing or resuming the business.

Goodwill is often included but is not essential.

The ECJ in Ferreira da Silva e Brito and others v Estado portugues (C-160/14) reviewed settled Acquired
Rights Directive case law relevant to determining whether there is a transfer of a business. The key criterion,
when assessing if there is a relevant transfer, is whether 'the entity in question retains its identity' after the
transfer. All the facts characterising the transaction should be considered. The ECJ repeated those factors
identified in Spijkers (see list of factors above), reconfirming that there should be an overall assessment and
that single factors cannot be considered in isolation. The degree of importance to be attached to each factor

will vary according to the nature of the activity, business or undertaking.

In determining whether there is a transfer of a business under the Directive, it may be irrelevant, depending
on the circumstances of the case, that the transferred entity, which is taken over, is integrated into the new
owner's structure, without the transferred entity retaining any autonomous structure. What is important is
that a link is maintained between the assets and employees who transfer and the pursuit of the activities

previously carried on.

When deciding whether the identity of the transferred entity has been preserved, there must be a 'retention of
the functional link of interdependence and complementarity between the various elements of production
transferred’, allowing the transferee 'to use them — even if they are integrated, after the transfer, in a new and

different organisational structure — to purse an identical or analogous economic activity'.
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Example

In a warehousing and distribution operation, the warehousing would have organisational coherence. Staff
Would say “I work in the warehouse”. In contrast, say a number of employees are recruited on short-term
contracts, but sprinkled around a business performing different roles. In that scenario, it is very unlikely that
the group of short-term employees would be regarded as being allied to an organisationally coherent part of

the business — in which case, TUPE would not apply to them.

Mergers and acquisitions

The merger of two organisations or the takeover of one company by another may involve a TUPE transfer.
The key point here is that share sales are not covered by TUPE: the employer itself must change (as opposed
to there being a change in the composition of its ownership) in order for TUPE to apply. However, a
subsequent internal reorganisation or transfer of operational control of and responsibility for the business can

trigger the application of TUPE.

Example

A company purchases the share capital of another company, but runs the two companies separately. TUPE
does not apply because the identity of the employer is unchanged. The employees of the acquired company
continue with the same employer, albeit that it has a different owner. Their employment continues without
interruption and with the same rights as before but they have no special protection against dismissal or to

information and consultation, for example, as they would if TUPE applied.

That said in Millam v Print Factory (London) 1991 Limited [2007] EWCA Civ 322 the Court of Appeal
ruled that where a formal separation remained but in practice the two businesses were run as a single
operation, TUPE applied. In that case, board meetings were run jointly, staff were paid from the same
payroll and the two companies shared the same sales function. See, also, Jackson Lloyd Ltd and another v
Smith and others UKEAT/0127/13. Contrast with ICAP Management Services Limited v Dean Berry and
another [2017] EWHC 1321 (QB) where the High Court said that a subsidiary's lack of independence will,
of itself, not mean that the holding company owns or controls the business. There needs to be more; the

parent company must take over the day-to-day running of the subsidiary.
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How can employers avoid TUPE?

It is often difficult for employers to take steps to prevent the application of TUPE and not normally a useful
exercise. Businesses cannot decide between themselves that they will not apply TUPE. If employees argue
for its application, courts and tribunals will look behind obvious avoidance attempts, such as deliberately not

taking on staff or assets used in the old operation.

There are, however, some circumstances in which TUPE probably applies in theory but it does not suit

anyone (including the employees) to apply it.

Example

An advertising agency loses an account to another agency. TUPE is likely to apply if there are employees
dedicated to the account. But the agency losing the account may not want to lose its staff, the agency winning
the account may not want to take on the old agency’s staff and the staff themselves may want to stay with
their existing employer or take a redundancy package. Also, the client has probably changed agencies for a
reason and is unlikely to want all (or perhaps any) of the same staff working for it at the new agency. In such

cases it may be possible to work within TUPE to avoid most of its implications.

In other cases, the outgoing employer can sometimes manage a situation such that TUPE does not apply by
fragmenting the service which was previously provided. (Enterprise Management Services Ltd v Connect-
Up Ltd and others [2012] IRLR 190 EAT; Clearspring Management Ltd v Ankers and others
Eat/0054/08). Also, the Tribunal can take into account the terms of the agreement between the transferor and
transferee when assessing whether there is a relevant transfer (Qlog Limited v O'Brien and others

UKEAT/0301/13).

Example
A council used to have a single team of dustmen working across the borough with no specifically designated

wards allocated to any of the dustmen and it now puts out to tender rubbish collection in six different wards.
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It will not be possible to say who would transfer to each of the six new contractors and the law would

probably say that the service is too fragmented to have retained its identity.

Cross-border transfers

TUPE does not apply to a transfer into the UK, although the country in which the old operations were based

may apply similar legislation (especially if that country is also an EU member state).

As regards the transfer of an undertaking out of the UK (i.e. ‘off-shoring’), TUPE will normally apply where

the new employer is located abroad — whether inside or outside of the European Union.

In practice, employees would rarely wish to transfer abroad and would probably not envisage making claims
against the overseas contractor. Indeed, they would most likely prefer it if TUPE did not apply so as to

ensure they received a redundancy payment from their old employer.

However, given the legal position, it would be advisable for the parties to a cross-border transfer to negotiate
suitable indemnities and take the other precautions discussed below when TUPE applies (see below). In

particular there should be consultation with the employees’ representatives.

Example

A company in the UK, decides to off-shore its IT support function to India. Assuming TUPE applies, the
contractor should technically offer the jobs in India to the UK company's in-house IT staff — although they
are unlikely to want to relocate to India. The most likely practical outcome is that the existing employer will
make the necessary redundancies as agent for the Indian company, perhaps having negotiated a contribution
from the contractor in the off-shoring agreement. There would also need to be collective consultation.
However, the position becomes more complicated if the Indian company was part of a wider Group with a

UK subsidiary.

Miscellaneous
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There is no rule to the effect that the old and new employer must have a relationship for there to be a
transfer. For example, if a restaurant closes down and the lease is forfeited and a month later a new owner

opens up a restaurant on the same site that would be a TUPE transfer.

However, an administrative reorganisation of public administrative functions between public administrative

authorities is not a relevant transfer under TUPE.

WHO AND WHAT TRANSFERS UNDER TUPE?

This section considers which categories of staff fall within the scope of TUPE. It then goes on to look at how
the TUPE principle of automatic transfer applies to such employees and the rights and obligations in

connection with their employment contracts that are protected.

Who transfers?

TUPE applies only to employees, including those on maternity or sick leave. It does not cover self-employed
persons such as, for example, freelancers and subcontractors. Part-time and temporary staff will be covered,
so long as they satisfy the test of being an ‘employee’. It should be noted that there is a first instance
decision (Dewhurst v Revisecatch Ltd t/a Ecourier ET2201909/18) in which it was held that workers (as well
as employees) qualify for protection under the Transfer of Undertakings (Protection of Employment)
Regulations 2006 (TUPE) on the grounds that that reg 2(1) of TUPE covered 'workers' as well as

‘employees'. It appears that the case was settled before the appeal was heard.

Temps supplied by an employment agency are unlikely to be protected by TUPE, although in rare situations
tribunals might be prepared to imply a direct employment relationship between an agency worker and the

‘end-user company, in which case TUPE would apply to them.

On a literal reading of TUPE, TUPE does not appear to cover employees whose employer is a different

group company from that which owns the operation to be transferred — i.e. employees seconded from one
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group company to another. However, tribunals always viewed such arrangements with suspicion and the ECJ
has ruled very clearly that the corporate veil can be pierced in such circumstances - see Albron Catering BV

v FNV Bondgenoten (C-242/09).

The assignment test

It is only employees who are ‘assigned’ to the relevant organised grouping of resources or employees who
transfer to the new employer. See Botzen v Rotterdamnsche Droogdok Maatschappij Br [1986] Case C
186/83 ECJ. Assignment on a temporary basis is insufficient. The question of whether an employee is so
assigned turns on the particular facts. Relevant factors include:
o the proportion of time the employee spends on the part of the operation/activities transferring as
compared to other parts of the business;
o the amount of value given to each part of the business by the employee;
e the employee’s job description, i.e. the terms of the contract showing what the employee could be
required to do; and
o how the costs to the employer of the employee’s services are allocated between the different

activities of the employer.

Essentially, this boils down to asking “does the employee belong to the part of the employer being sold or to
the activities being outsourced?” As such, the percentage of time an employee spends on the part of an
employer’s operation or devoted to the activities transferring is used a general rule of thumb albeit not the
true legal test. There have been cases in which employees have been found not to be assigned to the
operation or activity transferring, despite devoting the majority of their time to it.

When answering the question of ‘assignment’, tribunal and EAT decisions stress the importance of
considering all the relevant facts and circumstances. For example though an employee's long-term absence
from work will not, in itself, mean he or she is not assigned to the relevant grouping, an employee who did
not participate in the transferring economic activity and would never do so in the future, will not be
‘assigned'; absent some level participation in the economic activity, a mere administrative connection would,
though a relevant factor, be insufficient to ‘assign' the employee to the relevant grouping. For employees

who are temporarily absent from work or where there are reasonable grounds for the belief that they will
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return to work, answering the question "where could the employee be required to work if able to do so", is of
real help in determining whether an employee is assigned to a particular grouping; it is, however, of little
assistance where an employees does not and will never work.

The "assignment’ test may also have to be applied where a whole undertaking is TUPE transferred but then
split between two or more transferees; (see further below Can an employee transfer to more than one

employee?).

Example
The chief executive of a group of ten businesses spends 80% of his time working on one of the businesses
which is being sold. A tribunal may well not regard him as being assigned to that business as he still

‘belongs’ to the group.

Can an employee transfer to more than one transferee?

Historically the position of the English courts was that either the employee is sufficiently assigned to an
undertaking and accordingly transferred with the undertaking to one transferee or the employee's duties are
spread across individual parts of the undertaking in a more disparate manner, such that the employee may be
said not to be assigned to any part trans