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Introduction

The Employment Lawyers Association (“ELA”) is a non-political group of specialists in the
field of employment law. We include those who represent both claimants and
respondents/defendants in the courts and employment tribunals. It is not our role to
comment on the political merits or otherwise of proposed legislation; rather we make
observations from a legal and practical standpoint. Our Legislative & Policy Committee is
made up of both barristers and solicitors who meet regularly to consider and respond to
proposed new legislation.
The working party with responsibility for this paper set up a number of sub-committees to
prepare the various sections of our response. A list of all contributors is attached at
Appendix 1.
There is one important point we should say right at the outset. The proposal for there to be a
single employment court has potentially hugely significant ramifications. We do currently
seem to be moving at an extremely rapid pace in terms of the time being given to consider
this development, and also to respond to related specific proposals, as have, most recently,
been put forward by Lord Justice Briggs. We would exercise real caution here, and
respectfully suggest that those charged with responsibility for these reforms take proper time
to consider their proposals, and consult properly within reasonable time limits, before making
changes which could, if insufficiently thought through, result in further disruption as they are
undone or redone.
Employment lawyers have no fear of change. Indeed our area of the law has probably seen
more change than almost any other. Undoubtedly some change has not been good (the illfated statutory dismissal and grievance procedures brought in by the Employment Act 2002
come to mind) However, there are certainly many who see the development of our
employment laws, which have grown at an almost exponential rate since the 1970s, as
having been generally positive. That is not to say, however, that there are not areas which
require significant review, as we have made clear through our Employment Law Oversight
Committee, with working time and family related provisions being prime examples.
Currently employment cases are heard either by the Employment Tribunals or by the High or
County Courts. Whilst on the face of it, the distribution of cases between them may seem
odd, and even historic, in practice it has generally been accepted that it has worked well
(with one or two exceptions) until recently.
For employment claims in England & Wales, and in Scotland, everything changed on 29 July
2013. For the first time, fees were introduced into the Employment Tribunals and the
Employment Appeal Tribunal (“EAT”). To issue a claim for ordinary matters, such as for
statutory redundancy payments, or for an unlawful deduction from wages (described as Type
A claims), there is now a fee of £160. To issue a more complicated claim such as for unfair
dismissal or discrimination, or for whistleblowing, (which are called Type B cases), the fee is
£250. To take either type of case through to a hearing requires payment of an additional fee
of £230 or £950 respectively. As is well known, the effect on the number of employment
claims being brought before the Employment Tribunals has been dramatic. Something
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between 65% and 75% of all such claims disappeared overnight.
A number of attempts to overturn the new regime have been made in England & Wales by
the public sector union, Unison. Thusfar they have not succeeded. In the meantime we
have been promised a Government "review" into the system of fees. Their findings have yet
to be published.
For decades there has been talk of significant reform to the Employment Tribunals. For
example, almost 30 years ago, this was looked at by “Justice” (the British Section of the
International Communication of Jurists). Their committee, chaired by the late Professor Bob
Hepple in order to “review the procedures, jurisdiction, constitution and expertise of the
industrial tribunals and Employment Appeal Tribunal and to make proposals for reform”,
produced a significant report in 1987. It proposed a series of changes “to rationalise the
jurisdiction of tribunals, while generally preserving and limiting their scope to that of
individual disputes between employer and employee”.
A major review was carried out by the Employment Tribunal System Taskforce under the
Chairmanship of Dame Janet Gaymer in July 2002. This Committee made a number of
important recommendations, and although some considerable time has elapsed since then,
we would urge that no significant reform of the current system be made without its contents
being carefully considered in this context.
More recently there has been fresh focus. This began with a speech to the Law Society by
the then outgoing President of Employment Tribunals in England & Wales, David Latham, on
4 June 2014, in which he postulated the creation of a single employment Court to hear all
employment disputes (ie those currently heard before the Employment Tribunals, as well as
those which come before the High and the County Court). He suggested it might be called
the Employment and Equalities Court.
In the months that followed we surveyed ours members, and we published the results in April
2015. Our report appears at Appendix 2. So far as ELA members who responded to our
Survey were concerned, in relation to the idea of an Employment and Equalities Court, 64%
agreed that claims heard in a single court would be an improvement on the current system.
At the same time, and equally interestingly, 80% said they believed that prior to July 2013
(when fees were first introduced) our employment tribunal system was either very effective
or effective.
After the change in Government following the General Election last May (2015), matters
began moving very quickly. Principally we thought, the developments primarily affected the
field of mainstream litigation such as commercial disputes, personal injury and family work.
For example, Lord Thomas, as Lord Chief Justice of England & Wales, in his speech on 22
June 2015, spelt out his view that the transfer of the Lord Chancellor’s role as Head of
Judiciary, to the Lord Chief Justice (pursuant to the Constitutional Reform Act of 2005),
thereby gave the judiciary a significant new leadership role, and that henceforward they
would be required to undertake and propose the type of reform that had previously been
initiated by the Executive. Squarely within his sights, was our antiquated system of the
courts having hard copy (and mountainous) court files, primitive use of IT, and an outmoded
Court estate. The Judiciary (rather than the Executive) was now able to take the lead in
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setting out its own proposals for reform.
Even if we did not quite appreciate it then, we certainly do now see just how significant Lord
Thomas’ exposition was to be. It effectively released other members of the Judiciary to put
forward and accelerate proposals for change. Employment lawyers were to be significantly
affected by what was about to be proposed, even if many of us did not realise it at the time.
The next day, the Rt Hon Michael Gove MP weighed in with his own speech (to the Legatum
Institute). It was entitled "What does a one nation justice policy look like?" and he spoke of
the programme of reform that the Prime Minister had asked him to lead. As the newly
appointed Justice Secretary, he almost immediately observed that “whilst those with money
could secure the finest legal provision in the world”, for many of our citizens, the justice
system was failing them "badly". He deprecated the snowdrifts of paper, archaic IT systems
and cumbersome processes and challenged the need for formal hearings in many cases,
wanted more applications made online, and, cases to be heard more proportionately.
So began the Government's current reform programme. It has moved astonishingly quickly.
Over a short period of time it became increasingly clear that employment tribunals would be
part of that process. That may to some extent, be at the behest of some of our more senior
employment judges, but in any event, employment lawyers have come to recognise that to
be the case, and have sought to be engaged in the process ever since.
That is why, when on 25 September 2015 Lord Justice Briggs first wrote to us in relation to
his enquiry, (the Civil Courts Structure Review), ELA produced at some speed, its response
to two issues of particular relevance to employment lawyers, namely the proposed creation
of an online court for lower value disputes, and the greater use of delegated judicial officers.
In the meantime, and following the publication of a discussion document by the Law Society
"Making employment tribunals work for all: is it time for a single employment jurisdiction?" in
September 2015, which built on the speech by Judge David Latham in June 2014, ELA
began preparing its own paper in relation to the proposals for having a single employment
jurisdiction,. We intended it to be published at the end of February 2016. In the meantime
on 14 January 2016 Lord Justice Briggs published his interim report (“Lord Justice Briggs’
Interim Report”) and invited responses by the end of February 2016. We responded on 26
February and focused in particular on two key areas which were highly relevant to our work,
namely the proposed new Online Court, and the location of the Employment Tribunal and the
Employment Appeal Tribunal within the judicial system. Our submission has been posted to
the ELA website. Because, by then, we had been required to file that response within an
extremely short time period, we decided to extract from this report our comment in relation to
the proposed new online Court. However that is clearly an important part of the package of
proposals currently being considered, and its absence from this paper should not be taken to
mean we do not regard this as being an extremely significant issue for our members. Indeed
our response to Lord Justice Briggs’ Interim Report makes that clear.
More recently, there has been another significant development, with the publication of a
consultation on a draft Order in Council for the transfer of specified functions of the
employment tribunal to the first-tier Tribunal for Scotland, which was originally set up to
streamline devolved administrative tribunals. This could herald seismic change within that
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jurisdiction too. On one view that could mean effectively the abolition of specialist Scottish
employment judges north of the border, as the employment tribunal moves outwith the
separate pillar, and into a system potentially ill equipped to adjudicate on the legislatively
complex employment law issues that have developed since the inception of the Industrial
Tribunal. It could also mean that we move to a situation where in England & Wales, tribunals
sit within the Court System, whilst in Scotland they will be part of the Tribunal system. We
are conscious that such a proposal does not only affect those working and operating in
Scotland, but also others elsewhere in England & Wales. It could also affect employers with
operations either side of the Border, and Unions whose members similarly have members in
both jurisdictions. We have a separate working party comprising Scottish members dealing
in detail with that consultation.
(We should point out that although we have used the term “Employment Tribunal” or
“Employment Tribunals” throughout this paper, we do recognise that the term “Industrial
Tribunals” still has currency in Northern Ireland. Fees have not been introduced in that
jurisdiction, and they have separate Fair Employment Tribunals for complaints of religious
and political discrimination).
It is clear that we are now at a significant moment in time so far as the employment law
jurisdiction is concerned. As an organisation representing the majority of lawyers who
practice in the field of employment law, we felt it important to offer our views as part of this
process.

Contents
The approach we have taken is to step back from the immediate question as to whether we
should move to establish a single court to hear all employment related disputes, so as to see
this in context. We do this, first by charting the history of the development of our
Employment Tribunals, for we believe it is crucial to understand how they have come to
perform the role that they do, before taking any decision that may significantly, or even
fundamentally, affect their character and make up in the future.
Next, we look at the practicalities of managing claims at each of the various levels (if there
are to be such) in any proposed new court/tribunal. We consider whether in fact, the levels
that have currently been suggested are the right or the most appropriate ones, and we
suggest how, in our view, the proposal could be realigned, and made to be more stream
lined.
We believe ADR, Early Neutral Evaluation and Judicial Mediation are inevitably going to
have a significant role to play in this process. We have already been looking at each of these
options separately in a working group set up primarily to examine the use of arbitration as a
means of resolving employment disputes. That review will continue through the year.
However we felt we should include comment in relation to that important aspect, in this
paper too.
The crucial role of technology in transforming the Court/Tribunal process is something which
is much overdue in our view, and this is therefore something we have decided to look at in
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some detail.
Finally, we have looked wider than these shores, and reviewed what is happening in a
number of other jurisdictions, to see how that might inform our debate. In particular we
wanted to see if lessons could be learned from jurisdictions that have similarities to our own,
particularly where they may have adapted their systems to move to a more unified form of
Employment Court, or made heavier use of mediation and/or conciliation processes of some
kind, as is being proposed for the UK.
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2

Brief Review of Employment Tribunals

Industrial Tribunals (as they were then called) were set up in 1965. Originally their task was
to adjudicate in disputes arising out of the imposition of levies on employers by the Industrial
Training Boards set up under the Industrial Training Act 1964.
From the outset, tribunals were composed of a legally qualified chairman, who was assisted
by two lay members: one drawn from each side of industry. Lay members were considered
to play a crucial and unique role using their ‘employment’ expertise in the interpretation and
application of legal principles to the facts in issue. As recently as 2010, Mummery LJ in
Aylott v Stockton on Tees Borough Council described lay members as “indispensable for the
actual experience of industrial relations and of day to day life in the workplace that they bring
to [tribunal] decisions”.
Initial jurisdiction
Other jurisdictions of an administrative kind were added under the Selective Employment
Payments Act 1996 and the Docks Harbour Act of the same year. Then, following the
introduction of the Redundancy Payments Act 1965, Tribunals were, for the first time, given
jurisdiction to adjudicate in disputes between employers and employees under the
Redundancy Payments Act 1965
The idea of the industrial tribunal as an embryonic specialist labour court for the resolution of
employments disputes was suggested by the Ministry of Labour in the 1960’s in its evidence
to the Royal Commission on Trade Unions and Employers’ Associations (the Donovan
Commission). The Donovan Commission proposed that the jurisdiction of labour tribunals
(as it suggested the revamped tribunals should be called), “should be defined so as to
comprise all disputes arising between employers and employees from their contracts of
employment or from any statutory claims they may have against each other in their capacity
as employer and employee”. Subject to some notable additions, in what may be related to
collective labour law (for example the right of trade unions to complain of a failure to provide
information and consult in redundancy situations and business transfers), this has been
reflected in subsequent developments.
Expansion of jurisdiction
Among its many recommendations, the Donovan Commission recommended that
employees should be given a right to claim “unfair dismissal” against employers, a right
which was introduced by the Industrial Relations Act 1971. Thereafter the jurisdiction of
industrial tribunals has steadily expanded: initially by the Trade Union and Labour Relations
Act 1974 and the Employment Protection Act 1975, which were consolidated in the
Employment Protection (Consolidation) Act 1978 (and included rights to maternity leave),
and then by the introduction of discrimination legislation starting with the Equal Pay Act
1970, the Sex Discrimination Act 1975 and the Race Relations Act 1976. The Tribunal’s
jurisdiction was also extended to cover specified claims under the Health and Safety at Work
Act 1974.
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In the 1980’s, the jurisdiction of industrial tribunals continued to expand. For the first time
individual employees were given rights to complain against trade unions in relation to trade
union membership disputes, as well as the right to bring claims for non-payment, or
deductions, from wages under the Wages Act 1986, claims in relation to shop working and
betting work, claims arising from the transfers of businesses under the Transfer of
Undertakings Regulations 1981, and claims for breach of contract (limited to what was then
the tax exempt amount of £25,000) under the 1994 Extension of Jurisdiction Orders.
The result has been that the Tribunals now have jurisdiction to determine more than 70
different types of claim, including claims for disability, age, pregnancy, religious and sexual
orientation discrimination, claims arising out of the Part-time, Fixed term and Flexible
working and Parental leave Regulations, claims under the Minimum Wage Act 1998, claims
made by whistle-blowers under the Public Interest Disclosure Act 1998, and claims under
the Working Time Regulations.
Tribunals are now the principal forum for the resolution of contractual and statutory
employment disputes. Many, though not all, of the current individual rights are to be found in
the Employment Rights Act 1996 and the Equality Act 2010. In 1998, “Industrial Tribunals”
were renamed, and became “Employment Tribunals”.
Common law jurisdiction
The High Court continues to have exclusive jurisdiction in applications for injunctions and
other related interlocutory orders such as ‘search’ orders (previously known as Anton Pillar
orders). Together with the County Court, it has power to determine other common law
claims, particularly claims for wrongful dismissal and disputes over pension rights. The High
Court also has jurisdiction over some collective disputes. In particular it has power to grant
injunctions where industrial action is proposed in breach of the statutory rules on balloting,
picketing and other related restrictions set out in the Trade Union and Labour Relations
(Consolidation) Act 1992. The majority of low volume contractual claims are brought back
the Employment Tribunals.
Incorporation into the Courts and Tribunal Service
The responsibility for administering Employment Tribunals moved from being the sole
responsibility of the Department for Trade and Industry (as it then was, now BIS), to be
shared between that Department, and the Ministry of Justice (“MoJ”), when the Employment
in 2006 Tribunals became part of the then Tribunal Service (which was formed to implement
the recommendations of the Leggatt Report). This has since been absorbed into HM Courts
and Tribunals Service (HMCTS). BIS retains responsibility for policy, rules and governance,
and HMCTS is responsible for the delivery of the service. The purpose of this arrangement,
which was recorded in a Protocol between the two Departments, was to secure that
Employment Tribunals retained a separate identity and ethos from other administrative
tribunals, and as such formed a “distinct pillar” within HMCTS. A copy of the Protocol
appears at Appendix 3. It would not be unfair to say that currently this arrangement
engenders far less enthusiasm within HMCTS and the MoJ, than it does within BIS.
Tribunal remedies
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The Donovan Commission anticipated that the primary remedy for unfair dismissal would be
reinstatement or re-engagement. In fact, in practice, tribunals have normally awarded (the
remedy of) compensation to successful claimants. Originally, in 1971, the maximum award
was £5,200. It was gradually increased to £12,000, until 1999 when it was increased to
£50,000. Since then it has been indexed linked, and the compensatory award currently
stands at £78,962 or 52 weeks gross pay, whichever is the lower. Awards in discrimination
and whistleblowing cases are uncapped.
As referred to above, Employment Tribunals may only deal with contractual claims for
wrongful dismissal up to a maximum value of £25,000. Contractual claims for damages for
personal injury, breach of terms relating to intellectual property, duties of confidentiality and
restraint of trade are expressly outside a Tribunal's jurisdiction. They must then be issued in
the County or High Court. The cap on contractual claims in the employment tribunal has not
been increased since 1994, although the unfair dismissal cap has been increased
substantially (see above).
It was then said by the Government Minister introducing the contract jurisdiction in the
House of Lords, that the intention was to deal with the matter prudently “until we have had
the chance to assess how this new, somewhat experimental, jurisdiction is working out in
practice”. The cap continues to cause practical problems, and if inflation-adjusted, should be
about £35,000. Its existence is in any event illogical, given the levels of compensation that
may be awarded in other tribunal jurisdictions. For example discrimination cases are
uncapped.
Characteristics of tribunals
In 1968, the Donovan Commission identified four characteristics which distinguished
industrial tribunals from ordinary courts. First, it believed that tribunals would be more
accessible than ordinary courts. Secondly, it believed that tribunals were less formal than
ordinary courts. Thirdly, it believed that tribunals would be more expeditious than ordinary
courts. Finally, it believed that tribunals would be less expensive than ordinary courts in that
under the system proposed by the Donovan Commission, there was no cost in bringing or
defending proceedings. It was also hoped that tribunals would be less legalistic than ordinary
courts.
These aims, however laudable, appear to have been overtaken by subsequent events. In
1972 there were just 13,555 claims. By 1976, this had increased to 43,066. In 2010 the ETS
Annual Report recorded that there were 57,400 complaints of unfair dismissal alone. This led
to substantial delays in the determination of claims. This, combined with the growth in
tribunal jurisdictions, has led to greater formalisation of tribunal procedures. Tribunal Rules
were introduced to regulate the conduct of tribunal proceedings. Originally, the rules of
procedure were limited and quite straightforward. For example under Industrial Tribunal
Regulations 1980, there were just 17 Rules. However, each subsequent revision has added
additional procedural requirements so that now under the Employment Tribunals
(Constitution and Rules of Procedure) Regulations 2013, there are 106 Rules in Schedule 1
alone.
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In addition to the greater formalisation of tribunal procedures, and as noted by the 1987
Justice Report (chaired by the late Professor Sir Bob Hepple), there has been a growth of
“legalism” both in terms of the way in which tribunals interpret and apply employment
legislation (paragraph 2.2) and the degree of formality “in the physical arrangements” and
“court atmosphere” (paragraph 2.4). The report attributed some of these problems to the
“adversarial” nature of the tribunal system and recommended a more investigative approach
at least in more straightforward cases. Nonetheless, there is now a considerable body of
sometimes complex case law covering all of the tribunal’s various jurisdictions.
The Tribunal system as a whole was formally reviewed by Sir Andrew Leggatt. Following his
report in 2001, responsibility for the tribunal system was transferred to the MoJ, and tribunal
chairman were renamed “Employment Judges”. Nonetheless the system remained
identifiable, and separate from the reforms Sir Andrew proposed in relation to other tribunals.
In addition to the Justice and Leggatt reports, the role and nature of employment tribunals
has been reviewed on a number of other occasions during their 50 year history. In this
respect there was a Green Paper “Options for Reform” in 1994, Fairness at Work in 1998,
the report of the Employment Tribunal System Taskforce in 2002, a report from the MoJ
“Transforming Tribunals” in 2007, and the Gibbons report in the same year. Each of these
reports saw the involvement of lay members as a defining characteristic of employment
tribunals. Furthermore, despite these reviews, there has been a distinct lack of any
identifiable vision for the function of tribunals, by successive governments.
Recent developments
The “characteristics” identified by Donovan (referred to above), have been further eroded by
amongst other things:
(i)
the greater formalisation of employment tribunal procedures, for example the
introduction of a detailed case management process, and pre-prepared witness statements;
(ii)
the introduction of prescribed application and response forms in 2004. Initially, unlike
the ordinary courts, there was no prescribed form for applying to an Employment Tribunal,
and no mandatory elements to making such a claim. Now, all claims must be made by way
of a prescribed form, and a claim can be rejected if it does not include the mandatory
information. However, it should be noted that these changes have coincided with advances
in Information Technology, and there is no clear evidence that these changes in themselves
have made tribunals less accessible, even if the current requirements are more formal than
before;
(iii)
the increase in the number of jurisdictions in which employment tribunal claims are
determined by Employment Judges sitting alone. From 2012 these included unfair dismissal
claims. This led to a decline in the number of full tribunal hearings with “lay members”. As
stated above, one of the unique and crucial features of the original systems, was the role
played by “lay members” in using their “employment” expertise in the interpretation and
application of legal principles, as an “industrial jury”;
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(iv)
the introduction in 2013 of tribunal fees. Statistics vary, but all will agree there has
been a drastic fall in the number of claims compared to the period before fees were
introduced – most probably somewhere between 65% and 75%, depending upon the type of
claim being considered for these purposes; and
(v)
the relocation of some tribunals to court centres (including criminal court centres)
which may have increased the perception that tribunals already form part of the court
structure.
ELA has welcomed some, although not all, of these changes. Taken in a historical context, it
must nonetheless be accepted that they do represent a fundamental change in the character
of the tribunals, as compared to that which was contemplated by the Donovan Commission
in 1968, and later, by the Employment Tribunal System Taskforce in 2002. In recent years
there does appear to have been a continuing drift away from the relative informality that
applied when the Tribunals were first created and developed, towards a process that is now
increasingly legalistic and court like.
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3

Tiers/levels of proposed new unitary Court

In September 2015 the Law Society released its discussion document, “Making employment
tribunals work for all” (“the Law Society’s Paper”), it proposed that the current Employment
Tribunal system be restructured, with cases being dealt with “at a level proportionate to their
complexity and value”, within a single employment law jurisdiction
http://www.lawsociety.org.uk/policy-campaigns/articles/making-employment-tribunals-workfor-all/
It is a very helpful report, and we welcome its important contribution to the current debate.
We particularly approve of the proposals to streamline the more straightforward cases, so as
to make them less costly, and therefore easier to pursue for those potential litigants with
limited resources, who might otherwise be disenfranchised from the system.
In summary they have suggested:







All employment cases are dealt with under a single jurisdiction consisting of four
levels;
Each level would have different procedural considerations;
Level 1 – document based decision making – for ‘simple’ straightforward cases e.g.
unpaid wages;
Level 2 – Judicial inquisitorial approach – straightforward cases e.g. redundancy
payments or failure to consult, that need further investigation;
Level 3 – Where Early Neutral Evaluation and ADR would be encouraged – cases
that make up the majority of employment tribunal claims;
Level 4 – cases heard under civil litigation principles – employment cases current
heard in the civil courts e.g. restrictive covenants.

Whilst in principle we approve of the idea of having various “levels”, for the hearing of
employment cases, we do question whether the current proposals are the most effective and
appropriate way of doing so.
The Levels
We should say at the outset that in our view, having both Levels 1 and 2 is largely
unnecessary. If a case cannot be dealt with on paper under Level 1, we see no reason why
it should not be allocated, in effect, to what the Law Society describes as Level 3. We
believe Level 2 simply adds an extra and unnecessary layer to the existing process. This is
particularly so, given that in reality, we anticipate there will be a limited number of cases
which would be appropriate for Level 1 or Level 2 in any event.
Comments on the Law Society’s proposal for Level 1
The Law Society suggests that:
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46. There are a number of types of employment law cases that a judge could
determine solely by looking at documentation. For example, claims dealing with
the non-payment of wages, holiday pay, or the abuse of Sunday working rights. A
judge could decide on the validity of the claim by looking at bank statements, pay
slips, policies, and written answers to questions. This means such issues could
be dealt with quickly and at a low level of cost to the ET/ECT and the parties.
47. Level 1 would operate in a straightforward way, with guidance written in plain
English. It would be easy for the claimant to use.
These cases, the paper suggests, could be dealt with on paper by judges, who could seek
further information from the Claimant or Respondent as appropriate.
It would appear to us that the advantages of a paper-based system could potentially be:
(i)

No/cheaper fees than are presently the case in such matters;

(ii)

A less adversarial/confrontational forum for parties in a continuing
employment relationship;

(iii)

Minimal disruption to the parties, in that a paper-based process would obviate
the need for the parties to take time off work to attend tribunal;

(iv)

Members of the public may perceive the process to be more straightforward
than the current system;

(v)

Members of the public may feel the process is less daunting or intimidating
than having to attend a tribunal hearing.

But there are broadly three major problems with the proposed paper-based system. First, it
assumes there will be a substantial group of cases that are both fairly straightforward and
susceptible to paper resolution. We accept there may be cases, (or, are arguably were
before the introduction of fees) which we as lawyers do not get to see because they are
relatively straightforward, but certainly so far as our experience is concerned, employment
claims tend to involve substantial factual disputes, and this, as well as their general
complexity, means most are going to be ill-suited to paper resolution., So whilst there are
certain categories of claims which could, theoretically, be suited to a paper-based process
(such as low value unlawful deduction of wages, holiday pay and redundancy payment
claims), many of these low value claims will include significant factual disputes that are not
easy to resolve on paper. For example, there may be no relevant documents available to the
Tribunal; their provenance could be disputed (often employees will deny having signed/
having seen the contract produced by the employer, and this is often upheld by the judge at
hearing) or there may be significant factual disputes outside the documents (such as
arguments that the written contract was varied orally). We question how the judge will
resolve those disputes by way of paper hearing only.
The second potential problem is that it assumes that the parties will be capable of
assembling the documents, and presenting them and their arguments, in a coherent manner
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to a judge. Again, this is not our experience in many cases. To a large degree, employers
and employees self-select in this respect, in that well resourced organisations, with a
competent HR function, tend to pay their employees properly, and, if queried by an
employee, are either able to demonstrate that they have done so, or otherwise correct their
error. Conversely, those without well resourced HR functions to address these issues, can
find themselves before an Employment Tribunal without the means or ability to set out their
case clearly to a judge.
Furthermore, we doubt that some “plain English” guidance will make this task “easy” for
Claimants. Setting down on paper, a clear account of a legal dispute, is a difficult task, which
is after all, why lawyers are instructed to do just that.
The reality is that most claimants, approaching the task for the first time, are going to find
this difficult. The problems many have had in the past, in completing the existing ET1 form,
in spite of the available guidance, makes this quite obvious. It is worth noting that the ET1,
which is intended only to set out the basic facts of a claim (rather than include detailed
argument by reference to documents), is a far easier task to manage, than that which is
envisaged under the proposed level 1. Similar difficulties are experienced by respondents
completing an ET3.
The third potential problem is that it assumes that it would be straightforward for claims that
are not suitable for paper resolution, to be removed from this track, without significantly
adding to the costs of the system. We doubt this to be the case, not least because we
believe the number of unsuitable claims is likely to be much higher than envisaged by the
Law Society in their Paper. It should be remembered that these cases are already dealt with
in short hearings (generally listed for no more than two hours). Since such little time is spent
on them at present, we think it will be hard to create further efficiencies. If a substantial
number of claims have to be taken out of Level 1, and moved into a different part of the
system, any efficiency gained by deciding some of them on paper, will be lost. Given the
difficulties outlined above, it seems inevitable that a high proportion of cases will have to be
moved.
Finally, the suggestion that claimants with “low educational attainment, whose first language
may not be English, or who suffer from mental health issues”, should be advised to get
assistance from a legal advice charity, really does concern us. It seriously underestimates
the number of claimants (and respondents) who experience such issues, whilst heavily
overestimating the resources that are currently available within a hard pressed and
underfunded voluntary sector.
Comments on the Law Society’s proposal for Level 2
The suggestions in relation to level 2 to a great extent replicate the problems in level 1, by
significantly underestimating the difficulty of assembling written evidence / answers in these
cases.
Whilst we welcome the idea of judges adopting a more inquisitorial approach in proceedings,
we believe the Level 2 approach would, in fact, be more resource intensive than the current
approach. We say this because it will require pre-reading by the tribunal, and bespoke
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questions / requests for evidence being sent to the parties. Such an approach has much to
commend it from the point of view of doing justice, but we doubt it will be cheaper or easier
from the tribunal’s perspective, as has been suggested.
Comments on the Law Society’s proposal for Levels 3 and 4
We comment elsewhere in this paper (Chapter 4) on Early Neutral Evaluation (“ENE”). It is
an option to be considered, albeit one that is very different to Judicial Mediation.
It seems to us that the main advantage of the Law Society’s “Level 4” proposal, would
appear to be that employment law specialist judges may hear pure employment law cases,
regardless of whether those cases currently fall within the Employment Tribunal or the Civil
Court Jurisdiction. We do understand there is logic in having employment law specialists
dealing with, for example, restrictive covenants and high value contractual claims and in that
context we would note the following :-

(i)

It is likely to be difficult to identify which cases “arise solely in the context of
employment”. Indeed it is not clear who will decide that question. Cases
converning the enforcement of restrictive covenants frequently involve claims
that are not employment-related. Examples include breach of fiduciary duty
cases , database rights and confidentiality obligations. These may sit outside
the employment relationship. Such cases can involve consideration of a wide
range of “non-employment” legal principles, as well as a wider range of
potential remedies, such as injunctive relief, accounts of profits and
restitutionary damages.

(ii)

There seems to be no compelling reason for claims worth more than £25,000
to be considered outside the employment court/tribunal system (in whatever
form it eventually takes). Both the amount and the concept seem outdated.
Given that Employment Tribunals in their current form, can award uncapped
compensation in high value discrimination claims, there seems to be little
logic in maintaining a cap on the level of contractual claim that they can hear.

(iii)

It will still be necessary for higher value costs awards, and detailed costs
assessments in “Level 4” cases, to be referred to specialist costs judges,
rather than be left to Employment Judges.

ELA’s proposals for an allocation process for all employment/discrimination cases
ELA agrees that it is important to ensure that cases are dealt with proportionately. In that
respect we set out below, how in our view all employment/discrimination cases could be
allocated in the future:To start with, we propose a system with three tiers. We believe this would be more
appropriate, and that it could operate as follows:-
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(i)

Level 1:
Summary determination. Here there would be an online
determination of simple claims, or summary determination at the end of a
telephone “sift” hearing (see below). We believe this would not involve radical
departure from the existing power to strike out unmeritorious
claims/responses as set out in Rules 27 and 28 of the Employment Tribunal
Rules of Procedure.

(ii)

Level 2:
These cases would be handled under the existing Employment
Tribunal Rules of Procedure, with such amendments as may be necessary to
reflect the additional categories of claim that Employment Judges would in
future be empowered to hear. An example would be discrimination cases in
relation to the provision of goods and services. Breach of contract cases
could be heard at Level 2, and the jurisdiction could be increased significantly
to well above the current £25,000 limit. For example, the jurisdiction could be
extended to claims up to £100,000, or even be wholly unlimited.

(iii)

Level 3: These would be employment cases which are currently handled
under the Civil Procedure Rules in the High Court. Examples include
restrictive covenant cases and applications for injunctions to prevent strikes.
Some of our members suggest breach of contract cases at the highest level,
say over the current statutory compensation limit or some other figure, might
be heard at this level.

We are aware that there may currently be some spare capacity within the EAT. If that is so,
then it seems to us that in order to make better use of judicial resources, the EAT might
become a distinct division of the High Court. It could be called the “Employment and
Equalities Court” (“EEC’’). The EEC could be empowered to hear Level 3 cases.
Appropriately “ticketed” judges would be assigned to cases before the EEC. They would be
able to :

hear appeals, on points of law, from cases heard in the Employment
Tribunal; and



sit as a first instance court, hearing employment cases currently heard in the
High Court.

Some of our members believe the EEC should hear at first instance, only those cases that
currently cannot be heard before the Employment Tribunal. They suggest that after a few
years this could be reviewed, and if appropriate changes made. Other members would want
thought to be given to having more complex statutory claims dealt with at Level 3. In that
respect it is recognised that this will require further consideration as to whether the current
Tribunal costs regime should apply in the event that those cases were heard at that level
(rather than at Level 2). Also, in a sense, whilst whether a claim may be heard at Level 2 or
Level 3 might be important in terms of the applicable costs regime, this should not simply be
determined by whether a claim is rooted in contract or statute. Apart from anything else, this
would create difficulties where, as is often the case, a claimant wishes to bring both
contractual and statutory claims.
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We believe issues such as whether the EEC would sit with lay members and what costs
regime to apply, would need to be resolved. These are matters that would certainly require
further consultation before decisions are made. To be noted, is the fact that some members
of our Committee who predominately act for trade unions, have expressed a preference for
retaining the existing tribunal rules in relation to costs, for cases that are currently heard in
the tribunal. Some of our members are also very concerned to see a continued role for lay
members, not least in order to maintain the long established (and cherished) concept of an
industrial jury hearing employment cases.
As for procedure, we propose the following outline three-step process for all
employment/discrimination claims :(i)

Step 1: The Claimant commences proceedings online, and uploads key
documentary evidence through an online portal. This would be in line with
Stage 1 of the online court proposal set out in Lord Justice Briggs’ Interim
Report. The Respondent submits its response and documents in a similar
way. As we commented at pages 10 & 11 of our response to the proposals in
Lord Justice Briggs’ Interim Report, for an OnLine Court, any such system
would need to ensure that the safeguards that need to be put in place, work
fairly. Guidance would be needed on the submission of documents, and/or
limits imposed, to ensure that the Tribunal is not overburdened with evidence
at this stage.

Specified categories of claims requiring urgent attention (for example, interim injunctions or
interim relief applications in whistleblowing cases) could be marked as such, and receive
prompt attention. Further, a Claimant may retain the right to go straight to the EEC in very
urgent cases (i.e. in those rare situations where it is appropriate to make an application
without notice).
(ii)

Step 2: An Employment Judge would be given the option of making an online
determination (albeit, we anticipate this is unlikely to be appropriate in the
vast majority of cases). Otherwise, the Employment Judge will conduct a
“sift”, consistent with the current Employment Tribunal Rules of
Procedure. This could involve listing a short telephone hearing. Time would
be set aside before the hearing takes place, so as to give the judge an
opportunity to review the papers. During the hearing, the judge may take an
inquisitorial approach in order to clarify each party’s case. The parties would
be permitted representation if they so wished

(iii)

Step 3: At the end of the telephone hearing, the Employment Judge would
allocate the case to the appropriate tier. For Level 1 cases, an immediate
determination could be made. As part of this process it would be made clear
that if either of the parties wished to have legal representation they would be
entitled to do so. That would be consistent with their rights under Article 6. A
judicial determination is not the same as an internal disciplinary hearing for
these purposes (where unless an individual’s very career was at stake, an
employer could decline a request for an employee to be legally represented).
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In accordance with the principles set out above, other cases would be
allocated to Level 2 or Level 3.
For Level 2 cases only, the Employment Judge would also:
i. issue directions;
ii. at his/her discretion, consider whether it was appropriate to make an
Early Neutral Evaluation there and then, and/or promote other forms
of ADR.
For Level 3 cases only, the EEC Judge would:
i.

issue directions;

ii.

at his/her discretion, consider whether it was appropriate to make
an Early Neutral Evaluation there and then, and/or promote other
forms of ADR. In fact, in that respect, some of our members very
much doubt ENE will have much application to employment cases.
This is on the basis that if ENE is ordered too early, there may be
a lack of evidence upon which to draw any conclusion, and also
because costs could become heavily front loaded through over
expansive pleadings, as the parties set out their stall with an eye
on the possibility of an ENE. On the other hand, if ordered too
late, they believe ENE can simply become a forum for costly minitrials. ADR, however, is something that we all believe could
usefully be encouraged at an early stage, and in that respect, we
suggest consideration should be given to having a Practice
Direction issued by the President, to explain and promote the main
forms of available ADR.

Miscellaneous matters
If a new EEC were to be created, some members of our committee, who predominately act
for trade unions, would prefer that the EEC did not hear industrial action injunction cases.
This is because they feel that current and proposed legislation in relation to industrial action
and balloting is seen by some as being very “political”, and could, in their view, lead to a
perception that those judges who hear and determine such cases are “biased” on one side
or the other.
Others on our Committee felt, conversely, that if the EEC could not hear industrial action and
ballot disputes, that might call into question whether we should in fact have an EEC in the
first place. We would afterall be reverting to having judges in the common law Courts,
arguably with more limited experience of these matters, being put in charge of such cases,
rather than those with the requisite expertise.
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We accept we will need to be clear as to how Level 3 will operate, not only in terms of costs,
but also in relation to the procedural rules to be applied. As we understand it, at present it is
envisaged that for former Employment Tribunal cases, the Employment Tribunal Rules of
Procedure will apply, and for cases that were formerly heard in the common law Courts, the
Civil Procedure Rules will apply. In a sense, that ensures there will always be the most
appropriate rules available for each type of case. However, at some stage, we suspect, logic
will dictate that we will want to have a single unified, all encompassing set of rules for all
employment cases, and this may therefore be a question to be looked at in some detail in
the future.
In relation to costs, we should also report varying views on the part of our members. Some
feel it is necessary and appropriate to retain the current Tribunal regime for all cases
currently heard in that jurisdiction. They believe that if, for example, discrimination and
whistleblowing cases move to having an adverse costs regime, many potential claimants will
effectively be disenfranchised. On the other hand, we have other members who take the
view that adverse costs act as an important reality check for potential litigants, and reflects
the costs the other side and the State will have been put to, in the event of an unmeritorious
claim making its way through to trial.
Finally, members of the Committee also raised the question as to whether the jurisdiction of
the Central Arbitration Committee would be covered by the EEC. We have not formed any
views on this issue, but no doubt this, too, would need to be the subject of further
consultation.
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4

ADR, Early Neutral Evaluation and Judicial Mediation

In this section we look at two principal questions, namely:
A. How successful has ADR been, and has it lived up to expectations?
B.. How ADR might fit into the various tiers of an Employment Court as proposed by the Law
Society, and referred to in Lord Justice Briggs’ Interim Report, and as envisaged by ELA as
set out in this Paper.
A. How successful has ADR been and has it lived up to expectations?
ADR – in the sense of relatively formal structures for resolving workplace/employment
related disputes as alternatives to litigation in the Employment Tribunal or the civil courts has become established over the past 10-15 years.
There are three principal types
(i)

Workplace Mediation
Formal processes used to resolve disputes at an early stage before
litigation is threatened or commenced. This may involve externally
appointed mediators or employees – typically in the HR team – trained in
mediation techniques. Evidence from our members suggests that this is
used particularly in the public and higher education sectors. An internet
search indicates there are a number of businesses offering external
services of this nature.

(ii)

Private mediation
By this we mean services provided by professional mediators – usually
accredited by a body such as the Centre for Dispute Resolution (CEDR) –
who are engaged to resolve disputes where litigation is either commenced
or imminently threatened. These comprise individuals marketing their
services, through to more organised groupings such as Littleton ADR.
CEDR reports that its mediators undertake around 100 mediations of
employment related disputes each year.

(iii)

Judicial mediation
This is the scheme which has been running in the Employment Tribunal
for some years. It is made available to parties where the claim contains
allegations of unlawful discrimination, and where the case is expected to
last for three days or more. Mediations are undertaken by Employment
Judges trained for the purpose.
In addition Early Neutral Evaluation (ENE), and Arbitration can be added.
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Meaningful statistics on the use of ADR in resolving employment disputes are
difficult to come by. This may be, in part, because confidentiality is seen to be
one of the key features of mediation. Our members’ experience is that :-

mediation is now well established as a means of resolving
employment disputes

-

after an initial period of growth the current position appears
relatively static

-

CEDR reports that it conducts more than 100 mediations of workplace
related disputes a year

-

an Employment Judge who is a Judicial Mediator in the South East
Region, has informally indicated to us that 80% of the judicial
mediations in that region result in a settlement, and that in the last
calendar year, that has saved over 250 allocated Tribunal days. We
appreciate this is not a universal view, but some believe that the rate
of take up has not been significantly affected by the introduction of a
fee of £600 payable by the employer.

As to whether mediation has lived up to expectations, this is a difficult
question to answer. To some extent it depends on what those expectations
were. Members recall that when, in the early part of the last decade, the
concept first began to take root in the UK, there was some scepticism as to
whether it would be either suitable or attractive. It would be fair to say, that in
fact those fears have not been realised: mediation does have some currency,
being, in members’ experience, an option canvassed with clients on a regular
basis. We also have an abundance of suppliers, many of whom have
accreditation of some kind.
Anecdotally, as noted above, Judicial Meditation is perceived to be successful
so far as some Employment Judges are concerned. The same certainly
cannot be said for the ACAS Arbitration Scheme, which was launched in
2001. It is understood from one member of the panel of arbitrators, that there
have been no cases referred to him at all. Indeed ACAS accepts that take-up
has been very low. The reasons are not clear, but this does indicate that as
an alternative means of resolving employment disputes, this has not met
expectations.
ENE is perhaps the newest of the ADR routes. Very little information in this
respect is currently available. We are aware that CEDR maintains a panel of
Early Neutral Evaluators, although they do not report extensive usage.
There is anecdotal evidence that Arbitration is now being used to resolve
certain employment disputes. To some extent this is a consequence of the
growing number of employees working in the UK under employment contracts
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which include arbitration clauses, and this particularly applies to US
employees. However, it also reflects the fact that for some parties at least,
there are perceived advantages in the ability to conduct disputes in private,
whilst having more flexibility as to process, and the ability to choose the
decision maker. It is fair to say that to date arbitrations have tended to involve
the more high-value and complex cases.

B. How ADR might fit into the various tiers of an Employment Court as proposed by
the Law Society and referred to in Lord Justice Briggs’ Interim Report , and as
envisaged by ELA?
There seems to be no logical reason why ADR should be seen to be more appropriate for
one tier over another. The potential costs advantages will clearly be an issue, but it is
suggested that ADR is just as applicable to small disputes as for large. In particular, we
would not agree, that ADR should be confined to Tier 3 cases in the Law Society Report, or
to Level 2 cases in ours.
It will be important to consider carefully, whether in a Single Employment Court, ADR would
be dealt with in the same way as currently in the common law Courts. There, an
unreasonable failure to engage in ADR may result in an adverse costs order. If the present
rules on costs in Employment Tribunals were to apply, this would produce a different
approach so far as ADR is concerned, since the sanctions for unreasonably refusing ADR
would not be the same. One way to address this, would be to amend the rules, to provide
that an unreasonable failure to respond to an offer of Mediation/ADR could amount to
unreasonable conduct. That would expose the party concerned to a costs risk. An additional
possibility might be to amend the ACAS Code of Conduct so as to include ADR as a step
recommended to be taken by both parties, in relation to grievances.
To the extent that ENE is used in the court system generally, we would see no reason
conceptually, why it should not be extended to an Employment Court.
However, as we
point out in Section 3, we believe ENE may be of limited application as a means of resolving
employment disputes. It seems to us that if evaluation is given too early, the evaluator may
not have key evidence available, and that could devalue any determination if it comes to be
made. There is also the risk of front loading of costs, as the system may encourage “grand
standing” pleadings designed to influence the outcome of an ENE, rather than to set out the
case for a forthcoming trial (if there is to be one). On the other hand, if given too late, we
fear the ENE process can take the form of a “mini-trial”, with all the attendant costs
ramifications, that that will involve.
Finally, the creation of a Single Employment Court would also need to take into account the
current Judicial Mediation system. So far as we are aware, this is not a process replicated
elsewhere in the Courts. It appears, however, to be working successfully in the employment
jurisdiction (albeit we appreciate some believe its use has been significantly affected by the
imposition of the £600 fee to be paid by Employers, which was introduced in July 2013). To
dispense with it, would not seem to us, to be a positive step.
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5

Technology

We should say right at the outset, that ELA is much in favour of the introduction and use of
technology, via the introduction of internet, video and other technological tools, to facilitate
efficient administration, and improved access to justice. This is, in our view, not just a “nice
to have”, but an important part of moving forward, and whether or not we see the
establishment of a Single Employment Court in the near future, further improvements can
and should be introduced to enhance and make more efficient the service currently on offer.
Furthermore, if we are to move to having a Single Employment Court, we would very much
counsel that the opportunity should not be lost to bring that Court right up to date with what
technology has to offer. We believe it would be a hugely missed opportunity if we did not do
so.
This section therefore records issues with the existing administration and operation of the
Employment Tribunal system, suggests potential improvements which ELA members have
identified, and comments upon certain access to justice considerations raised by the
introduction of new technologies, which particularly apply to the work that we do.
Current technology issues
ELA members report a number of administrative issues and concerns with the present
Employment Tribunal Service, and we believe these could be addressed (at least in part) by
better use of technology.
(i)

Document Management System

Some Tribunals are taking months to respond to correspondence. They may then take a
further three to four months to list a short hearing, which might be needed only to deal with a
minor issue. Frequently, ELA members have experienced files, paperwork, important
documents and correspondence being either lost or misplaced. There are currently
significant delays in receiving copies of judgments and orders. This may be because
Employment Judges are having to dictate their reasons, and then having those reasons
typed up. In this respect, we understand there is a lack of available typists, so there is a
delay in the “typing queue”. This delay can be for anything up to about 6 weeks. This even
applies in a centre as big as Central London Employment Tribunal.
This reliance on paper files causes a number of problems for the Employment Tribunal, the
Employment Judges, practitioners and parties alike. Many of these issues were identified in
Lord Justice Briggs’ Interim Report. These apply as equally to the Employment Tribunal
Service, as they do the County Court and the High Court. It is enormously frustrating for
parties and their representatives to have to call the Employment Tribunal to chase up
correspondence or applications, only to be told that files have been lost, or are “with the
judge”. This means the caseworker is unable to confirm the current position. These
problems appear especially acute when files or, as has frequently been ordered, particular
interlocutory applications, are transferred to a different location.
This part of the system is antiquated. ELA members and litigants have welcomed the ability
to correspond with tribunals via email, and to use online forms. Unfortunately, these new
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tools have been introduced on a piecemeal basis, without proper integration and without
upgrading the existing filing system. Commonly, electronic communications are not
therefore immediately integrated with relevant paper files, and this can create immense
confusion.
(ii)

Online facilities

When uploading ET1 and ET3 forms, currently only RTF files are accepted. Unsurprisingly
this causes difficulty for litigants who are not sufficiently familiar with technology to convert
documents to RTF format. We believe other formats such as .doc, .docx, .pdf. should be
equally acceptable.
The Employment Tribunal Service does not provide any legal advice to litigants in person.
At present, with the exception of the boxes to tick, there are no “prompts” for them to use
when completing forms online. Indeed there is in our view, more generally a significant lack
of online guidance or resource provided to assist litigants in person.
(iii)

Telephone hearings

There are inconsistent practices between Employment Tribunals in relation to telephone
hearings. Some telephone the parties. Others simply ask the parties to telephone in to a
conference call facility. The former approach often causes problems, in particular because
the Employment Judge does not have a number for the representative joining the hearing.
Sometimes the parties have written to the Employment Tribunal with details of the
representative’s telephone number, but that letter has taken weeks to find its way onto the
file and has therefore not been available when it was needed.
(iv)

Video facilities

At present, parties who want to rely on a video (such as CCTV of an incident in question) or
audio recordings, have to bring their own equipment to the hearing. They also have to prove
that it is PAT (Portable Appliance) tested. Parties who are calling witnesses based abroad,
have to make complex arrangements to ensure that the Employment Tribunal will be able to
accommodate a video-link on a particular day of the hearing. Many Employment Tribunal
buildings can only accommodate one video link at a time.
(v)

Records of evidence

The EAT is currently very reluctant to order an Employment Judge to produce his or her
notes of the evidence. ELA understands this is due to the amount of work that is involved in
preparing such notes. Yet software is readily available (and in some cases at no cost to the
user) that could overcome this problem.
(vi)

Implementation

Problems were experienced by many of our members when the online claim and response
forms were first introduced. These included timing out, and not being able to save and
submit later on. Initially, the link to remission did not work. To ELA, this seemed to have a
significant impact on access to justice for those who as a result, were not able to make
application for remission, and/or gave up with the badly performing website.

25

Proposals for improvement
ELA suggests that any broad reform proposals should carefully examine the scope to
improve the efficient delivery of good justice using by now, well established, and also new
technologies. Having regard to the existing administrative concerns identified above, we
believe that even some fairly basic steps would make the system more efficient, would
significantly improve access to justice for all litigants, and would avoid wasted costs. In
particular at the very least:(i)

Case files should be electronic, and an integrated modern document management
system should be implemented.

(ii)

Online portals and tools should be expanded, and supplemented with detailed user
support and guidance.

(iii)

The existing website should be developed to provide enhanced and in depth
multimedia resources regarding Tribunal processes, including step by step guides,
checklists and examples.

(iv)

Telephone and video conferencing facilities should be upgraded and offered on a
standard basis, with appropriate amendments to standard directions and procedures
to ensure the need and scope for the use of such tools is properly considered.

ELA members may be able to contribute and participate in the development and user-testing
of appropriate new technology solutions. Past experience has shown that the successful
implementation of new IT solutions will depend on sufficient resources being put in place, not
only to develop and install the technology, but to ensure it is fit for purpose and able to be
utilised fully.
Access to Justice
We believe the introduction of new technologies will provide a broader set of options for
interacting with the tribunal, including those which do not require physical presence, and
which support litigants in person dealing with employment litigation, and that this will serve to
enhance access to justice. However, we also caution that real care needs to be exercised if
the implementation of new technologies is going to be at the expense of existing routes of
access, and/or may result in a lack of adequate investment in, and support for, those who
cannot take full advantage of such options.
As many of our members appreciate, technology can unfortunately be a barrier to access to
justice, both for some disabled litigants, and also for older litigants. The case of H Bishop
Electrical Co Ltd A F Sheldon t/a Aztec Distributors v HMRC [2013] UKFTT 522, 30
September 2013, Blackburn and another v HMRC [2013] UKFTT 525, 14 August 2013,
points to the fact that individuals over the age of 45 are less likely to have studied IT at
school, and are more likely to have difficulties using computers and the internet.
Furthermore, in order to access and make full use of online facilities, all users – litigants,
judges and administrators - will need to have a "good" broadband connection. Fixed
broadband coverage and speeds vary across the UK, with significant differences between
the regions and between rural and urban areas.
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Consideration should be given to those seeking to access online services in areas that are
not currently served by a sufficiently fast broadband service. This will be particularly
important if such services are to replace existing options for visiting Tribunals in person, or
using other means of communication with the Tribunal.
Even if a high speed broadband is available in the user's area, in order to access the online
court, users will need to have:
(i)

ready access to a computer, tablet or other device,

(ii)

a broadband connection (either at home, in the business or in a public
facility); and

(iii)

the right digital skills.

However, recent Government statistics suggest that a significant proportion of individuals will
not meet the above criteria. In this context ELA notes with concern, that certain potential
claimants in workplace disputes who may already be struggling to access the Employment
Tribunal, may find it especially difficult to use online services because :
(i)

The low paid are less likely to have access to a broadband connection that
will allow them to run a claim.

(ii)

Potential claimants may often access emails on smart hand held devices, but
this does not necessarily allow them sufficient access to online systems,
laptops, or computers, in order to run a claim.

(iii)

Claimants will often need to have access to facilities to print off relevant
documentation. Many will not have printers at home, and will need to visit, for
example, an internet café for this purpose. This will generally come at a cost.

(iv)

Where English is not the first language for claimants, they may not be in a
position, adequately, to explain their claim in writing or by telephone.

Ensuring access to justice for low-paid workers and employees may be of disproportionate
importance, not just on account of their lack of resources, but because of the exceptional
imbalance in power between them and their employer.
Disability claims under the Equality Act 2010 is an important jurisdiction for our members,
and we believe disabled litigants require special consideration. Online and other technology
communication facilities may present real difficulties for some individuals with disabilities. In
accordance with the Equality Act 2010, an assessment of the impact on the introduction of
such facilities for this group should be made. Many of our members believe maintaining and
improving access for disabled litigants should be a key driver in any plans for reform, rather
than merely being a question of making minimal or even adequate "reasonable
adjustments".

In summary, we very much believe better use of technology can significantly alleviate
inefficiencies apparent in the existing Employment Tribunal Service, and can improve access
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to justice for many. Certainly ELA considers that the introduction of appropriate new IT
solutions to achieve these goals will be beneficial. The introduction of a Single Employment
Court would be an excellent opportunity to introduce such changes (although better
technology is required in any event). This is, however, on the basis that they are properly
implemented and adequately resourced. Finally there are some groups, for whom access to
workplace justice is particularly crucial, and for them special consideration and support
needs to be considered.
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6

Foreign Experience

In this chapter we explore how foreign experience can inform the debate around the
proposal for a Single Employment Jurisdiction in the UK. We have considered the court
systems in a number of countries, to understand how employment disputes are managed
generally; whether claimants have a choice of forum depending upon the nature of their
claim; the use (if any) of different types of alternative dispute resolution (ADR) in
employment disputes, and any obstacles which may prevent more widespread use of ADR
for employment disputes. In addition, we have also sought to understand whether any of the
countries we reviewed had experienced a change to their court structure/system for the
handling of employment disputes.
The jurisdictions we have focused upon in this Report are Ireland, Australia, Germany, and
South Africa. We should say that we looked at other jurisdictions too, but we felt those with
more of a common law tradition, and in particular those which have seen the introduction of
a single employment Court or an increased focus on ADR/Conciliation are the ones to fasten
upon, for those may be the ones we can learn from the most. That having been said, we are
not necessarily advocating that the approaches in these jurisdictions would be appropriate in
the UK. Rather we wish to point out that this foreign experience can inform the debate we
are currently having. In that respect, we would note that many of the issues we have
highlighted are unique to the countries themselves and their individual legal systems (in
particular, Germany and South Africa).
Points of interest from each of the jurisdictions we reviewed are set out below :(i)

The reforms in Ireland last year (2015) fundamentally changed their employment
law jurisdiction. The Employment Law Association of Ireland, which has kindly
provided this contribution, outline the new single employment system, and initial
thoughts on the new system as compared to the previous multi-tiered system;

(ii)

Australia is an interesting case study, owing to its history of compulsory conciliation
and arbitration as a means of determining many employment and industrial
disputes. This has made way for a backdrop of wide-ranging ADR mechanisms
within their employment disputes, including in more recent years, telephone
conciliation conferences in unfair dismissal and similar matters in the first instance,
as a cheaper and alternative method to obtain early resolution to a matter;

(iii) South Africa's Commission on Conciliation Mediation and Arbitration has a unique
Con-Arb process for some employment claims, such as unfair dismissal, in which
conciliation and arbitration takes places on the same day, to speed up the process
of managing claims. Con-Arb is compulsory where unfair dismissal during
probation is alleged;
(iv) Germany currently has a single employment jurisdiction and handles disputes
relatively quickly and without delay. For example, unfair dismissal hearings are
rarely longer than one day, and parties generally obtain judgement by telephone by
the end of the day (with reasons to follow in the weeks after).
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As to fees, we note that the court systems in Australia, Ireland and South Africa provide for
nominal or no fees to commence an employment dispute.

Ireland - Contribution by the Employment Law Association of Ireland

The Workplace Relations Act 2015 introduced fundamental changes to workplace dispute
resolution machinery in Ireland. There was a general consensus that the pre-existing
infrastructure, comprising a bewildering array of mechanisms and points of entry was
outdated, complex and inefficient. The Act introduced a two-tier structure for the adjudication
of both employment rights and industrial relations disputes. As of 1 October 2015, disputes
are heard at first instance by an Adjudication Officer at a newly established body, the
Workplace Relations Commission (the “WRC”). The WRC also offers a mediation service. At
the request of the disputing parties, or at the suggestion of the WRC, parties can elect to
seek resolution through mediation by a WRC Mediation Officer. Appeals from decisions of
Adjudication Officers at the WRC are heard by an expanded version of the pre-existing
Labour Court. Labour Court hearings are presided over by a tripartite panel composed of a
chairman (or deputy chairman), an Employers’ Member, and a Workers’ Member.

The introduction of a more streamlined, efficient system is undoubtedly welcome. It is
understandable that a new system in its formative year is bound to encounter challenges.
Nevertheless it is the view of the ELAI that the new system, as it currently operates, falls
short in many critical respects of the Minister for Jobs, Enterprise and Innovation’s stated
objective to deliver a "world-class workplace relations service.”

Adjudication

Before the Act’s introduction many disputes pertaining to statutory minimum rights were
heard at first instance in private by individual adjudicators called Rights Commissioners.
Disputes governed by equality legislation were heard by Equality Officers at the Equality
Tribunal. Many disputes pertaining to termination of employment were heard at first instance
by the Employment Appeals Tribunal (the “EAT”). EAT hearings were conducted in public by
a tripartite body comprised of a chairperson (habitually a qualified lawyer), a worker
representative and an employer representative. Adjudication at first instance of all of these
workplace disputes now falls to WRC Adjudication Officers sitting alone and in private.
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Some members of the ELAI have expressed particular concern at the disbanding of the EAT.
Despite the administrative delay at the EAT, its adjudicators generally bore considerable
know-how and experience on the resolution of complex legal issues. The availability of this
robust tripartite adjudication structure at first instance is perhaps a loss to users.

The ELAI is concerned that the current framework for appointing and training Adjudication
Officers is substandard. It is unclear what qualifications, levels of competence or expertise is
precisely required to be an Adjudication Officer. It is not clear what level of training is
received by newly appointed Adjudication Officers. Hearings at first instance are conducted
in private. As such, the ELAI is concerned that the lack of clarity in appointment and training
processes does not fully guarantee that appointed Adjudication Officers are entirely
competent and sufficiently expert to undertake the complex task of presiding over all manner
of workplace disputes.

Prior to the changes introduced by the Act the expertise established for adjudicating on
equality cases, unfair dismissal and industrial relations matters was evident through the
separate functions of Equality Officers, EATs and Rights Commissioners. Combining these
functions, while welcome in simplifying access, has resulted in a dilution of the expertise
available across all potential dispute resolution areas.

This may be resolved over time as individual knowledge and expertise is enhanced in ‘new’
areas; however, this does not address the potential for a fair hearing in the intervening
period.

There does not appear to be any monitoring of decisions by Adjudication Officers which can
result in inconsistences as outlined below. Consideration should be given by the WRC to
sampling decisions to ensure a consistency of outcome is achieved across all areas of
complaint.

The WRC’s rules of procedure are largely silent on exactly how adjudication hearings are to
be conducted. The ELAI is concerned that these rules do not guarantee users’
constitutionally protected right to a fair hearing. Anecdotally, amongst our membership,
representatives have expressed concern that there is inconsistency in how Adjudication
Officers apply basic rules of fair procedure; for example, the permissibility of crossexamination and the application of rules of evidence. Some members are concerned that
these inconsistencies, perhaps caused by a lack of clarity in the WRC’s rules of procedure,
do not guarantee fairness of process on determining often complex legal issues.
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Pre-hearing and mediation

Initial complaints are made to the WRC by way of a complaint form. For the vast majority of
complaints, complainants are not required to provide a narrative detailing the substance of
their complaint. Exceptionally, complainants must provide substantive detail for allegations of
discrimination and constructive dismissal. Employers are required to respond to complaints
within 21 days. This very short response period, coupled often with the lack of information
about the substance of the complaint, renders the pre-hearing process largely meaningless.
Members of ELAI who represent employers have expressed the view that 21 days is too
short a time period to prepare an adequate response to complaints. Information and
evidence on the substance of the allegations falls to be discovered on the day of hearing.
Some ELAI members have expressed concern that unsuccessful defendants will habitually
seek redress by way of appeal at the Labour Court, given the often ad-hoc disclosure of the
substance of the complaint at hearing before an Adjudication Officer.

The Act provides for a mediation service. However, it would appear that as matters currently
stand, the mediation service may be under-resourced to meet demand. Some members
have described instances where both parties to a dispute have requested mediation but that
request has been rejected by the WRC. In the ELAI submission to Government on the
Workplace Relations Bill emphasis was given to the success of an early resolution service
being dependent on users having confidence in the expertise of the WRC officers involved in
the providing the service. Unfortunately, experience to date does not follow the success of a
similar service provided by the Labour Relations Agency (LRA) in the North of Ireland. The
2013 LRA Annual Report recorded a 74% success rate in resolving disputes at this early
stage.

This type of intervention requires investment if it is to have any opportunity of being
successful. However, as the WRC was established by Government not only to streamline
access, but also to save money, it is feared that the potential will never be achieved.

Access to services

The ELAI is acutely aware that the introduction of service fees in the UK has led to a
dramatic fall off in the number of complaints. The Act provides that the Minister for Jobs,
Enterprise and Innovation can introduce fees. The Minister has to date only exercised his
discretion in a limited manner. Parties who fail to appear at first instance before the WRC
and then seek to appeal a decision to the Labour Court are subject to a small fee. However,
the power of the Minister to introduce fees in the future is a cause for concern given the UK’s
recent experience in this regard.
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Workplace complaints are excluded from Ireland’s state legal aid scheme.

Australia
The Court System and Employment Disputes

The current system in Australia for managing most employment disputes was implemented
in 2009 by the Fair Work Act 2009 (Cth) (FW Act). The primary bodies are the Fair Work
Commission (FWC) (a Tribunal), the Federal Court of Australia (FCA) and the Fair Work
Division of the Federal Circuit Court of Australia (FCCA).

The FWC carries out a range of functions under the FW Act including the determination of
unfair dismissal applications, the approval of enterprise (collective) agreements, the
regulation of the taking of industrial action, resolving some collective and individual
workplace disputes, setting minimum terms and conditions of employment, including the
Federal Minimum Wage and Modern Awards and functions in connection with equal
remuneration, transfer of business, general workplace protections, right of entry and
workplace determinations. The FWC charges a nominal application fee of AUD 68.60 (about
£35) for applications relating to unfair dismissal, anti-bullying orders, general protection
disputes and unlawful termination disputes. This fee can be waived by the FWC in
circumstances where the applicant can demonstrate hardship. There are no further fees
charged by the FWC for the functions which it performs.

It is not possible under Australia's current legal and political system for the FWC to become
a one-stop shop for all employment related disputes. The determination of contractual
disputes (for example unpaid wages) and many statutory causes of action must be dealt with
by a Court rather than a Tribunal (this function is performed by the FCA, FCCA or local State
Courts). Some employment disputes matters are governed by State, Territory and Federal
legislation (such as anti-discrimination).

The anti-discrimination matters that remain in the State jurisdictions are normally dealt with
by State Tribunals. Whilst previously the States created specialised anti-discrimination
Tribunals, in recent years many States have consolidated their specialised Tribunals (such
as for dealing with tenancy disputes, guardianship matters, reviews of administrative
decisions etc) into a single consolidated Tribunal (although often retaining separate divisions
and procedures for different types of claims). One of the experiences from this consolidation
process in Queensland was a significant increase in the number of applications lodged. The
consolidated Queensland Tribunal for example had an increase of 40% in its first year of
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operation over the number of applications lodged in the constituent independent Tribunals
the year before, perhaps because the consolidated Tribunal was easier to access or
applicants were more likely to be aware of its existence through Queensland Government
advertising. This could lead to initial problems if funding was not available to reflect the
increased case load1. In addition to State and Territory anti-discrimination laws, antidiscrimination claims under the Federal system are very common in Australia and must be
commenced in the Australian Human Rights Commission for conciliation. If the matter
remains unresolved, an applicant must file their claim in the FCCA or FCA for determination
and hearing.

ADR and Employment Disputes

A unique part of Australia's industrial history has been the use of conciliation and arbitration
to determine collective terms and conditions of employment on a company and industry wide
basis. Whilst this system has now somewhat moved on, there remains a cultural legacy of
widespread use of alternative dispute resolution processes for employment disputes. For
example:



Telephone conciliation for unfair dismissal claims - when an unfair dismissal
claim is filed in the FWC, the parties are required to attend a conciliation conference.
Conferences are listed as quickly as within days or weeks of an application being
filed in the FWC. These conferences are primarily heard by a trained conciliator,
rather than a Commission Member. From 2009 onwards, the FWC trialled telephone
conciliation conferences in lieu of requiring parties to attend the FWC in person.
Telephone conciliation conferences have been highly successful since their
introduction. In 2014, the FWC implemented telephone conferences for other
employment disputes in the FWC, including general protection claims. In the year
ending 30 June 2015, over 15,000 unfair dismissal applications were filed in the Fair
Work Commission. As a result of the conciliation process (combined with post
conciliation case management processes) nearly 90%2 of these unfair dismissal
applications were resolved without determination by a Commission Member. There is
no charge for the telephone conciliation process and applicants receive a refund of
their application fee for the proceedings if the matter is settled. The remedies
available for unfair dismissal claims is reinstatement or six months' salary (to a cap of
about £30,000), and where a settlement is agreed it is normally on the basis of a
financial payment by the employer of a number of weeks' or months' salary.

1

Justice Alan Wilson, President of the Queensland Civil and Administrative Tribunal, as reported in 'Reform of the NSW
Tribunal System', edited version of papers presented at seminar of Australian Institute of Administration Law (AIAL), March
2012, AIAL Forum No. 73
2 2

Annual Report 2014-15, Fair Work Commission, year ending 30 June 2015.
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Hearings before the FWC - Even where a dispute does progress to a hearing before
the FWC, it is not uncommon for FWC to begin the hearing by offering some
preliminary comments on the case and exploring whether it remains possible for the
matter to be resolved by further discussions between the parties (with conciliation
sometimes then taking place during the morning of the hearing, sometimes with the
Member acting (with the parties' consent) as a conciliator). Where a hearing is held,
some FWC members hold the hearing by way of a 'conference' (ie, witnesses are still
called to give evidence and cross-examined, but all of the parties sit around a
conference table as a way of making the process seem less confronting to the
participants). Parties require leave to be represented by a legal representative at
FWC proceedings.



ADR in the Federal Court and Federal Circuit Court – As described above, many
employment disputes must be filed in a court (often the FCA or FCCA). These are
normally the higher value, more complex statutory or contractual claims. Even so,
there is still widespread use of ADR in the FCA and FCCA. For some applications
(eg, general protections claims), the matter must first be conciliated by the FWC prior
to a claim being filed in a Court. In any event, once a claim is filed it is very common
for parties to be ordered to attend a court appointed mediation before a Judicial
Registrar. As a means of focusing the mediation, parties are often required to send a
confidential position paper to the mediator in advance of the session, setting out the
issues in dispute, the quantified remedies the parties are seeking, their expected
legal fees and confirming that they have received legal advice on the prospects of
success. There is no charge for this mediation and it often results in a resolution of
the application. There is also a mechanism to make offers of settlement to a party
that, if refused, and the party goes on to achieve a lesser remedy in the proceedings,
may justify a particular costs order against the party (even, although more rarely, in
proceedings where the normal rule is that costs are not awarded). The Federal Court
also operates a 'docket system', such that the Judge assigned to the first directions
hearing of a matter will normally hear all further appearances for that matter. Judges
are encouraged to, and do, adopt an active case management process to attempt to
ensure that the dispute is progressed efficiently and effectively (for example,
monitoring that disclosure orders and processes go only as far as reasonably
required).



Integrated dispute resolution in the State Tribunals – one of the experiences of
the State Tribunal consolidation process described above was the success of
integrating alternative dispute resolution measures into the proceedings themselves,
rather than as discrete steps. For example, in the Western Australian State
Administrative Tribunal the initial directions hearing is normally used by the Tribunal
Member as a facilitative dispute resolution tool to discuss and determine what the
key issues in the proceedings are and what methods will be adopted towards
resolution. Approximately two thirds to three quarters of applications are

35

subsequently resolved by the active facilitation of members with a variety of
processes rather than adjudication or direct negotiation between the parties.3

Technology

The FWC filing and case management system is largely electronic. Filing claims is simple
and straightforward, and can be achieved by email in most cases. Due to matters arising in
remote and regional areas of Australia, it is not uncommon for parties or witnesses to attend
conciliations or arbitrations by phone or video link. This results in significant time and costs
savings for parties. Some procedural hearings (eg, directions hearing, determining
jurisdictional objections) are also held entirely by phone or are determined 'on the papers',
depending on the nature of the issue and the interests of the parties.
All FWC decisions (both first instance, and on appeal) are also made available online and
free of charge. This facility can allow parties to search for and find past decisions, providing
guidance on future applications and advancing consistent practice across the FWC. The
FWC also sets targets for the speed at which decisions for proceedings are issued, and
reports on how it is tracking against those targets.

Germany
The Court System and Employment Disputes
The structure in Germany is quite simple: labor court (first instance), Higher Labor Court
(second instance) and German Federal Labor Court. A claimant does not have any choice
of forum; they must use the labor court at first instance to bring their claim. An unfair
dismissal claim is initially appointed to a conciliation hearing to facilitate a resolution to the
matter without a formal hearing. If settlement cannot be achieved, arbitration is conducted.
Unfair dismissal hearings are conducted quickly and take up minimal court time, generally
less than one day. In most cases, parties receive a decision by telephone on the same day
of the hearing, with reasons for judgment approximately two to four weeks later.

Within the labor courts and the Higher Labor Courts, there are no specialized Chambers.
Specialized Chambers only exist within the German Federal Labor Court. Chamber two, for
example, only handles termination issues, whereas Chamber nine handles all issues in
relation with vacation claims etc.

ADR and Employment Disputes
3

Judge David Parry, Deputy President of the Western Australian State Administrative Tribunal, as set out in the report
described at note Error! Bookmark not defined..
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The use of ADR is still not that popular in Germany. In very rare cases, mostly with very
managerial employees, the parties agree to negotiate a settlement agreement before a
judge who has previously been appointed as mediator (“judicial mediation”) by the
competent labor court.

In co-determination issues, however, ADR is more common. If works council and employers
fail to agree on a works agreement on a co-determined topic, one party may file an
application at the competent labor court to establish a conciliation board, which consists in
most cases of a judge acting as chairman and of two or three committee members from
each party.

Employees and employer do not often use ADR because the labor court proceedings,
contrary to other civil disputes, e.g. lease disputes, already resemble a mere mediation. In
Germany, at first, you have an initial conciliatory court hearing, where the judge encourages
the parties to agree on an amicable settlement. Only if the negotiations in this hearing fail, is
a further hearing scheduled and, at last, the judge makes a decision. This is very similar to
mediation and the reason why ADR is rarely used.

South Africa

The South African employment tribunal system is as follows:
1. In 1995 the old adversarial system was replaced when the Labour Relations Act 1995
came into force creating the CCMA (Commission on Conciliation Mediation and
Arbitration), which is the effective forum for most employment disputes. There is still an
Industrial Court which has the same status as a High Court and which provides appellate
oversight of the CCMA and links into the civil court system (i.e. appeals upwards to the
Court of Appeal and then on to the Constitutional Court along the same lines as in the
UK);
2.

The CCMA will:
(a) conciliate workplace disputes. This is like small claims court and is conducted in
person with parties unrepresented. In practice this entails a fairly robust conciliator
and usually both parties manage to circumvent the restriction on representation by
joining an employer organisation or trade union respectively, because they’re allowed
to provide legally trained individuals to assist at the conciliation.
(b) Arbitrate disputes that remain unresolved after conciliation. There is a limited right of
appeal to the Industrial Court on points of law.
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(c) Con-Arb – a speedier one stop process which allows for conciliation and arbitration
on the same day as part of a flow of business. This is only permissible for certain
types of claims like unfair dismissal. It is compulsory where unfair dismissal during
probation is alleged. There is no qualifying service requirement in South Africa.
Since its inception in 1995 the CCMA has resolved about 70% of disputes. There are no
fees charged except in limited circumstances such as establishing collective bargaining
procedures. The CCMA have a discretionary costs regime built in, but only where a party
has acted maliciously.

Private mediation is rare in South Africa. This is unsurprising given that the CCMA is free of
charge and as such, the preferred port of call.
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7

Summary and conclusions

(i)

We very much welcome the debate as to whether we should introduce a Single
Employment Court.
This change would have potentially hugely significant
ramifications, and we urge that those charged with responsibility for this reform,
should take proper time to consider the proposals, and to consult properly, within
reasonable time limits, before any changes are made.

(ii)

Before introducing any reforms, the genesis and development of the employment
tribunal system needs to be carefully considered. In particular, we would suggest
reference is made to the report of "Justice", chaired by the late Professor Bob
Hepple, and also a major review carried out by the Employment Tribunal System
Taskforce under the chairmanship of Dame Janet Gaymer, in July 2002.

(iii)

According to a survey of our members in April 2015, 64% of those who responded
agreed claims heard in a single court would be an improvement on the current
system. At the same time, 80% said they believed that prior to July 2013 (when fees
were first introduced) our employment tribunal system was either very effective or
effective.

(iv)

When Employment Tribunals were first set up they had particular characteristics
which distinguished them from the ordinary courts. These were in terms of their
accessibility, their informality, their separate costs regime, and the lack of legalism.
This changed with the huge expansion of the number of claims over the last twentyfive years, and this led to greater formality and more legalism. The tribunal system
has been reviewed at intervals, but it has remained identifiable and separate from
other types of tribunal. Indeed it has been described as a separate “pillar” in this
respect. Nonetheless, despite the number of reviews that have taken place, there
has until now, been a lack of identifiable vision for employment tribunals moving
forward.

(v)

Matters were brought to a head in the summer of 2013 with the introduction of
Tribunal fees. Statistics vary, but it has meant that between 65% and 75% of claims
before the Employment Tribunal have simply disappeared. We agree the time is now
ripe for a considered review.

(vi)

We much welcome the release in September 2015 of the Law Society’s Paper
"Making employment tribunals work for all". It is an important contribution to the
current debate.

(vii)

Whilst we approve in principle of the Law Society's idea of having various "levels" for
the hearing of employment cases, we question whether their proposals are the most
effective and appropriate way of doing so.

(viii)

We propose instead, a three tier system which we believe would be more
appropriate. Level 1 would be for summary determination, either online or at the end
of a telephone "sift" hearing. Level 2 would be for cases handled under the existing
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Employment Tribunals Rules of Procedure, with such amendments as may be
necessary to reflect additional categories of claim that Employment Judges may be
empowered to hear, such as discrimination cases in relation to the provision of goods
and services. The financial limit on the breach of contract jurisdiction at Level 2
could also be increased significantly, say to £100,000 or even be wholly unlimited.
Level 3 would be for employment cases currently heard under the Civil Procedure
Rules in the High or County Court, such as restrictive covenant cases and
applications for injunctions to prevent strikes.
(ix)

In as much as there may currently be spare capacity within the EAT, it could become
a distinct division of the High Court, and might be called the "Employment and
Equalities Court" ("EEC"). The EEC could be empowered to hear Level 3 cases.
Appropriately "ticketed" judges might be assigned to hear appeals on points of law
from the Employment Tribunal, and to sit as a first instance court, hearing
employment cases currently dealt with in the High or County Court.

(x)

There would need to be careful consideration as to whether the EEC would sit with
lay members, and what sort of costs regime would apply.

(xi)

Some members of our Committee, who predominantly act for trade unions, would
prefer retaining the existing tribunal rules in relation to costs, for cases that are
currently heard in the Employment Tribunals.

(xii)

Some of our members are very concerned to see a continued role for lay members,
not least to maintain the long established (and for many, cherished) concept of an
industrial jury hearing employment cases.

(xiii)

There could be a new three-step process for bringing a claim. Step 1 might involve
the claimant commencing proceedings online, uploading key documentary evidence
through an online portal. The respondent could submit its response and documents
in a similar way. Safeguards would need to be introduced to ensure the system
worked fairly, and guidance provided on the submission of documents and/or limits
imposed, so as to ensure the tribunal is not overburdened with evidence at this
stage. Step 2 would involve an Employment Judge giving an online determination
(albeit this is unlikely to be appropriate in most cases) or conducting a "sift"
consistent with the current Employment Tribunal Rules of Procedure. This may
involve listing a short telephone hearing, during the course of which a judge may take
an inquisitorial approach in order to clarify each party's case. In Step 3, and at the
end of a telephone hearing, the Employment Judge would then allocate the case to
the appropriate tier.

(xiv)

For Level 2 and Level 3 cases only, the Employment Judge would also issue
directions, and consider whether it was appropriate to make an Early Neutral
Evaluation (“ENE”) and/or promote other forms of ADR.

(xv)

We are not sure that ENE will have much of a role in employment disputes. If
ordered too early, there may be a lack of evidence upon which to draw any
conclusion. It may also lead to the frontloading of costs, through over expansive
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pleadings, as the parties set out their stall with an eye to the possibility of an ENE. If
ordered too late, it may simply become a forum for costly mini trials. ADR, on the
other hand, is something that we believe could usefully be encouraged at any stage.
In our view, it is applicable to cases in any of the three levels (and not just for the
bigger cases).
(xvi)

Some members of our Committee who predominantly act for trade unions, would
prefer that the EEC did not hear industrial action injunction cases, because the law in
this area is seen as being very "political", and could lead to a perception that those
judges hearing and determining such cases, were "biased" on one side or the other.

(xvii)

At present it seems to be envisaged that those cases which were formerly heard by
an Employment Tribunal will continue to be governed by the Employment Tribunal
Rules of Procedure, and those cases which are now heard by the High or County
Court will continue to be governed by the Civil Procedure Rules. However, in the
longer term we envisage that there will be a move to produce a single rulebook for all
employment cases, and this is something that may have to be looked at in some
detail in the future.

(xviii) We support the increased use of ADR in resolving employment disputes. Mediation
has become well established in our area, although after an initial period of growth,
the numbers do seem to have stalled.
(xix)

We acknowledge opinions vary in relation to Judicial Mediation, with some believing
the introduction (in July 2013) of a fee of £600 payable by the employer, has
significantly reduced its popularity. Others feel it has been successful in resolving
disputes, and saving allocated tribunal days.

(xx)

There is anecdotal evidence that Arbitration is now being used to resolve certain
employment disputes, possibly because of the growing number of employees
working in the UK under employment contracts containing arbitration clauses. This
may be particularly applicable to US employees, but may also reflect the perceived
advantages in terms of the ability to conduct disputes in private, with more flexibility
as to process, and the parties having the ability to choose the decision-maker. To
date Arbitration has tended to be considered in the more high-value and complicated
cases.

(xxi)

There will be an important costs issue to be determined in relation to ADR and any
Single Employment Court. This is because at present, in the High Court or County
Court, any unreasonable failure to engage in ADR may result in an adverse costs
order. If the Employment Tribunal Rules of Procedure are to apply, this may result in
a different approach, as the costs sanctions may not be the same. Possibly this may
be addressed by amending the rules so as to provide that an unreasonable failure to
respond to an offer of mediation/ADR could amount to unreasonable conduct, thus
exposing a party to costs risk.

(xxii)

We are very much in favour of the introduction and increased use of technology, via
internet, video and other technological tools to facilitate efficient administration and
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improved access to justice in a reformed Single Employment Court. In fact, we
would want to see technology being adopted in this way, whether or not we see the
introduction of a Single Employment Court. If we were to create such a Court
however, this would be the perfect opportunity to introduce such changes.
(xxiii) In any event, unfortunately there are many technology issues with the Employment
Tribunal at present, and these have caused real concern for our members.
Examples include an outdated document management system, limited online
facilities, difficulties with telephone hearings, inadequate video facilities, the
reluctance to produce notes of the evidence taken by an Employment Judge, and the
manner in which changes such as the new online claim and response forms, have
been introduced.
(xxiv) We believe some fairly basic steps would make the system more efficient, avoid
wasted costs and would significantly improve access to justice. For example case
files could be made electronic, an integrated modern document management system
could be introduced, online portals and tools could be expanded, and detailed user
support and guidance could be provided. The existing website could be developed to
provide enhanced and in-depth multimedia resources in relation to tribunal processes
and these could indicate step-by-step guides, checklists and examples. Telephone
and video conferencing facilities could be upgraded with appropriate amendments to
standard directions and procedures.
(xxv)

Access to justice needs to be carefully considered. Any reforms must bear in mind
the difficulties faced by disabled and/or older litigants, and
those with an
insufficiently fast broadband service. Ensuring access to justice for low paid workers
and employees may also be of disproportionate importance, given the exceptional
imbalance in power between workers/employees and their employer. Their potential
lack of resources is another factor.

(xxvi) Important lessons can be learned from other jurisdictions similar to our own, where
there have been moves to introduce a Single Employment Court and/or greater use
of Compulsory Conciliation, ADR and Arbitration. In this respect we have looked at
Ireland, Australia, South Africa and Germany. These merit further study.
(xxvii) Employment lawyers are not afraid of change. We have probably seen more change
in our area of the law than in almost any other jurisdiction. However, the employment
tribunal system has been around for half a century and, by and large, before July
2013 (when fees were introduced) was working relatively well, it being accepted that
some felt too many disputes were by then entering the system. Therefore, before
making so significant a change as creating a Single Employment Court, further
review and consultation will be required, and we much look forward to being engaged
in the debate as it moves forward.
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be said to represent approximately 1,015, or 17% of ELA members.
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Sean Jones QC, 11 KBW

Stephen Levinson, Keystone Law
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Eleanor Mannion, Renfrewshire Council

Lucy Bone, Littleton Chambers

Working Party

Co-Chairs of ELA Future of Employment Tribunals Working Party

Paul McFarlane, Weightmans LLP

Jonathan Chamberlain, Wragge Lawrence Graham & Co LLP

time and work they have put into this major project.

Last but by no means least, we thank the ELA Working Party, whose members are listed below, for the huge amount of

for their efficient service.

advice on the survey questions, and in analysing and evaluating the survey data, as well as to our survey partner Infocorp

of their profession. We would also like to extend our thanks to Neil Barber at NEB Research who has given us invaluable

We are very grateful to the 719 ELA members who took time to complete this important survey and represent the views

come from this survey on page 3.

A detailed report setting out all the findings from the survey begins on page 9. We have summarised the key findings to
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Private practice solicitor, Primarily respondent, England & Wales

The Judiciary have failed to exercise the greater power given to them to strike out claims/responses.

Voluntary sector barrister, Primarily claimant, England & Wales

introducing procedural innovation.

approaches cases. Their improvement is primarily in being better expressed rules - easier to understand and apply - rather than

The New Rules are an improvement over the Old Rules. But they have made very little difference in the way that the Tribunal

Comments from members which illustrate the divergent views on this issue are below:

only 24% thought it was “Not very/not at all successful”.

preliminary hearing, (in terms of improving case management efficiency) has been “Very/somewhat successful” - whereas

members thought the initiative of combining the former case management discussions and pre-hearing reviews into one

1. The reaction amongst members to the New Employment Tribunals rules (introduced in 2013) was mixed. 44% of our

A. The New Rules impact since July 2013

•

The survey covered the following areas:
•
The New Rules impact since July 2013;
•
Should there be an Employment and Equalities Court?
•
The impact of the introduction of fees to the ET system (ET Funding)
•
Early Conciliation and ADR;

Key Findings
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Private practice solicitor, Primarily claimant, England & Wales

be appropriately dealt with by the same judge as say discrimination.

prevent people from taking legal action. I also see that certain types of claims and remedy (injunctions/search orders) may not

I am a little conflicted over the costs regime as I can see the merit in the adverse costs regime, but would be concerned it will

The following comment illustrates the mixed feelings on this issue:

depend on the case before the Court.

preferred a single costs regime in the new Court. However, a significant minority (39%) said that the costs regime would

4. Opinion was divided amongst members on the question of the costs regime that should apply in the new Court. 52%

3. If such a Court were created 71% of members would like cases reserved to Judges who were ‘ticketed specialist’.

vast majority (80%) believe the ET system was effective before the ET Tribunal Fees Order in July 2013.

2. Interestingly, whilst most members believe a new Court would be an improvement on the current system (64%), the

B. Should there be an Employment and Equalities Court?

51

remission very difficult.
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10. 24% of members assisted clients applying for remission. Of those who did assist 79% found the application for

9. 57% of members state that the number of ET cases proceeding to hearing has decreased.

8. 71% of members thought that fees should either be abolished (30%) or reduced to a small flat rate (41%).

justice.

7. 85% of members thought that the introduction of fees had been either detrimental or very detrimental to access to

number of instructions for at least 8 in 10 ELA members.

6. The survey found that since July 2013, fee introduction has dramatically decreased the number of inquiries and the

Private practice solicitor, Mix of respondent and claimant, England & Wales

The fees are a disaster for the low paid and good for employers who don't pay their staff.

Employment tribunals are now the preserve of the wealthy, including those who have funding via trade unions or insurance.

concerns:

current regime and the impact it is having on access to justice. Below is a comment from a member, which illustrates their

whelming majority of members (whether they act mainly for employees or employers) were very concerned about the

5. Funding of ETs was the issue that attracted the greatest percentage of comments from members (41%). The over-

C. Impact of the introduction of fees to the ET system (ET Funding)

52

Early Conciliation and ADR
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Chambers based barrister, Mix of respondent and claimant, England & Wales

limits by reverting back to the three month time limit, which is much easier for Claimants to calculate.

to settle. I would be in favour of Early Conciliation commencing after the ET1 has been submitted. This would also simplify time

complaints at the outset so that the Respondent knows what they are facing and can properly assess whether or not they wish

To be effective, Early Conciliation needs to encourage all Claimants to list all of their claims and provide sufficient details of their

The following comment provides a note of caution regarding how ADR may be used going forward:

minority (29%) disagree.

12. Further ADR ideas, including an early “one-stop-shop” Court, would be agreeable to 53% of ELA Members but a sizeable

of proceedings

43% of members thought that there ought to be compulsory Early Conciliation or mediation prior to the commencement

said that Early Conciliation was working “well or very well” compared with 24% saying the same for Judicial Mediation.

11. Members expressed disparate views as to the effectiveness of Early Conciliation and Judicial Mediation. 39% of members

D.

53
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Private practice solicitor, Primarily claimant, England & Wales

deterrent against others in the future.

There should be stronger enforcement for awards which should lead not only to a greater number being paid but possibly a

Comments we received on this issue included:

ET considers may not pay an award made against them, was seen as potentially more effective (58%).

and 40% against). But the suggestion of giving the power to ETs to make a deposit order against employers who the

16. Naming and shaming Respondents failing to pay ET awards largely divides our membership’s opinion (50% in favour

paying financial penalties to Claimants who haven't had their ET award paid in full.

not paid an ACAS settlement or ET award. Further, a majority of members (62%) appear to support the suggestion of

15. 67% of members were in favour of the new power enabling ET to impose financial penalties on employers who had

believe they are effective.

14. Of those that do have experience of advising on the above methods of enforcement the majority, around 6 in 10,

(13%) had experience of dealing with the County Court for the enforcement of ACAS settlements and tribunal awards.

advising on the ACAS and ET Fast Track for the enforcement of ACAS settlements and tribunal awards. A similar figure

13. Only 29% of members had “Lots/Some” experience of enforcing ET awards. Very few (10%) had any experience of

E Effective enforcement of Employment Tribunal awards

54

0%

20%

40%

60%

80%

100%

Other, incl. judiciary

Chambers based
barrister

Voluntary sector
solicitor/barrister

In-house counsel

15%

On own behalf

93%

10%

Private practice solicitor/2%
Legal executive
38%

10%

52%

Your typical work

Mix claimant &
respondent

Respondent

Claimant

7%
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1 to 2

39%

3 to 4

29%

5 or more

33%

The (3) blue bars below break down the response spread for those responding
on behalf of their dept/firm/chambers/membership association. For example,
29% respond on behalf of a team of 3 to 4 in size.

69%

On behalf of dept

4%

Your background

results make note of this where appropriate.

response, however, Chambers based barristers are most likely of the groups to reverse the trend here and there. The

practice in England & Wales. Their views of Employment Tribunals (‘ET’) are, by and large, representative of the overall ELA

The sample reflects the make-up of Employment Law professionals; that is many act as Respondent solicitors in private

Who responded? Survey sample information

55

Very/somewhat
successful
Not very/not at
all successful

Q7. Prehearing reviews and case management discussions have
been combined into one “preliminary hearing”. How successful has
this initiative been in improving case management efficiency?

page 9

* Lengthy questions have been abbreviated for presentation purposes

Great/some
increase
Great/some
decrease

A little/not at all

Great/some
extent

A little/not at all

Great/some
extent

Q6. Thinking about a response (or claim) which has little reasonable
prospect of success, have you experienced an increase, or decrease in
willingness on the part of Employment Judges to make deposit
orders in respect of “any allegation or argument”

Q5b. Have initial judicial consideration and dismissal powers
improved case management early in the Tribunal process

Q5a. Have initial judicial consideration and dismissal powers
improved decision-making early in the Tribunal process?

5%

42%
49%

60%

24%

44%

Many couldn’t give a clear
view, 37% said in-between &
25% 33% don’t know. The 25%
reporting an increase rises to
38% for chambers based
barristers.

29%

* The introduction of the 2013 Rules has impacted ET case management, judicial decision-making and with mixed
success, the preliminary hearing

New Rules impact on ET since July 2013*

56

18

16

15

13

Not noticed any improvement in way claims are handled / no change in way cases are managed,

Inconsistency amongst judges / some more proactive than others / inconsistency in approach between
different tribunals,

Nothing changed in practice / little difference / nothing more than a name change / not much has changed,

Case management hearings taking longer / cumbersome / judges reluctant / slow to deal with case
management matters,

page 10

23

Sift not utilised effectively / need more scrutiny at sift stage / claims getting through with no prospects of
success,

24

Number of Mentions

Tribunals/judges not using their power to strike out claims / issue deposit orders / letting cases proceed when
they should not,

184 people (26%) wrote in a comment. Each comment is likely to have contained more
than one of the below categories/codes. Only the top 6 categories of answer are shown below:

Q8. Thinking about the changes made to the Rules of Procedure which came into force in July 2013 and the Presidential
Guidance that followed, please use this space for any other brief comments you wish to make.

New Rules impact on ET since July 2013

57
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Private practice solicitor, Primarily respondent, England & Wales

consideration of applications) rather than combining at a single hearing.

experienced ET's insisting on having separate preliminary hearings to deal with separate issues (e.g. CMD, strike-out,

struck out at the initial consideration stage (despite successfully getting claims struck out later on application) and I have

I have not noticed any marked improvement in the way ET's handle claims. I have not yet had a claim where a judge has

Private practice solicitor. Primarily respondent, England & Wales

The Judiciary have failed to exercise the greater power given to them to strike out claims/responses.

Chambers based barrister, Mix of respondent and claimant, England & Wales

the issues and preparing the case for trial.

early stage without consideration of the evidence but case management has substantially improved in terms of identifying

I have not seen a difference in judicial willingness to determine claims as having no reasonable prospect of success at an

Voluntary sector barrister, Primarily claimant, England & Wales

than introducing procedural innovation.

approaches cases. Their improvement is primarily in being better expressed rules - easier to understand and apply - rather

The New Rules are an improvement over the Old Rules. But they have made very little difference in the way that the Tribunal

Guidance that followed, please use this space for any other brief comments you wish to make.

Q8. Thinking about the changes made to the Rules of Procedure which came into force in July 2013 and the Presidential

New Rules impact on ET since July 2013

58

Q11. If the new Court was to consider cases formerly
heard before the High/County Court and Court of
Session/Sheriff Court, should there be a minimum
requirement so far as rights of audience are
concerned?

Q10. Prior to July 2013, i.e. before the introduction of
fees, in your opinion how effective was the
Employment Tribunal system?

Q9. Claims heard in one Court would be an
improvement on the current system
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No

Depends on
individual case

Yes

Very/Ineffective

Very/Effective

Disagree

Agree**

claims, common law/contractual and non-employment too.

28%

51%

The 21% stating “yes” rises
to nearly half (47%) for all
chambers based barristers

80%

*Lengthy questions have been abbreviated for presentation purposes.
**Agree=Strongly/tend to agree combined, similarly for disagree

21%

19%

27%

64%

Section C began with a detailed description of the proposal to have all claims heard in one Court, covering statutory

ET effectiveness before July 2013 and one Court for all Claims*

Employment and Equalities Court

59

Whistleblowing

66%

Restrictive covenant

78%

14% Always

Q16. In selected cases (such as in financial services or health authority/medical cases)
would you approve of appointing specialist assessors where their expertise may
assist the judge?

page 13

23% Yes
(38% for
Claimants

Q15. Would you like to see the retention of lay members in the proposed new Court?

9% Never

13% No

42% No

77%
Sometimes

65%
Depends

Chambers
barristers
44% Y/56%N

Chambers
barristers
62% Y

*Base: All (n=719
**Base: All indicating a preference for a ticketed specialist
judge for certain cases (n=508)

58% Yes

Q14. Would you approve of applications for Search Orders (fka “Anton Pillar Orders”)
being heard before the proposed new Court?

22% No

**Of those wishing to see a ticketed specialist judge, 8 in 10 prioritise
discrimination and restrictive covenant cases for this role. Half (50%) ticked
all 3 categories.

Discrimination

78% Yes

71% Certain
cases
reserved for
ticketed
‘specialists’
only

Q13. Would you approve of Restrictive Covenant / Breach of Confidentiality cases
being heard in the proposed new Court?

29% Prefer
judges to be
generalist

Q12* Would you like to
see judges taking on a
generalist role (hearing all
cases) or a ticketed
specialist role for certain
categories of cases?

83%

Judges to take on a generalist or certain cases requiring a ticketed specialist?

60

17
39
32

For all cases heard in the new court, using the adverse costs regime that
applies in the High Court/County Court only,

Using the Employment Tribunal costs regime only for those cases which
were formerly heard in the Employment Tribunal,

Using the adverse costs regime only for those cases which were formerly
heard in the High Court/County Court,

The 2nd adverse costs
rule is the least
preferred of the 4
presented options – with
minimal statistical
difference between
across the respondents
for the remaining 3
options. Only 7% ticked
“none of the above”

Comment

*Base: All (n=719
**Base: All indicating Yes or Depends to Q17(n=654)

34

applied before the Employment Tribunal.

to see the single costs regime based on that which is currently

For all cases heard in the new court, using the costs regime that currently
applies in Employment Tribunals,

page 14

Currently applied regime

**Of those with a preference, the vast majority (70%) would like

Adverse costs rule

%

52%
Yes

30%

Q18. Which of the following do you prefer? Tick up to 2 only

9%
No

39% Depends
on each
case

70%

Q17. Would you want a single costs regime (in Scotland, expenses) for all cases before the proposed new Court?

A Single Costs Regime?

61

17

17
17
16

No unifying link between / too far wide ranging / do not sit together / specialism's / not equipped to deal
with all cases

Avoid / foolish proposal / no logic / not satisfactory / separate jurisdictions work reasonably well

Access to justice should be preserved / not to lose tribunal ethos / access to court for claimants

Training would need to increase / level of knowledge / need for specialist judges / higher legal skills /
experience
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18

20

Fairer costs regime / need a modified fee regime / costs to help fund the system / lower cost for claimants

Consider good idea / improvement an advantage / good idea in theory / issues dealt with by a single court

Number of Mentions

155 people (22%) wrote in a comment. Each comment is likely to have contained more than one of
the categories/codes below. Only the top 6 categories of answer are shown below.

Q19. Thinking over this section concerning the potential changes in the Employment and Equalities Court, please use this
space for any other brief comments you wish to make.

Employment and Equalities Court

62
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Chambers based barrister, Mix of respondent and claimant, England & Wales

The proposal to use the combined court for restrictive covenant and confidentiality litigation does not take into account the
scope for third party companies to become involved as co-defendants. It is very concerning to suggest that the ET system is
anywhere near being able to cope with urgent applications, or applications for searches/seizures etc.

Private practice solicitor, Mix of respondent and claimant, England & Wales

Whilst change is sometimes good, the potential changes would lose the whole spirit behind Industrial Tribunals - developments over the years have made the new Employment tribunals much more like any other court with more rigid rules and
procedures.

Private practice solicitor, Primarily respondent, England & Wales

Adverse costs can be really large for restrictive covenants because of the need for injunctions rather than damages claim.
There is a huge need to ensure they are in place to be a disincentive to breach the covenant. However, I do not agree with
adverse costs generally for employment matters because of the risk to the employees.

Private practice solicitor, Primarily claimant, England & Wales

I am a little conflicted over the costs regime as I can see the merit in the adverse costs regime, but would be concerned it
will prevent people from taking legal action. I also see that certain types of claims and remedy (injunctions/search orders)
may not be appropriately dealt with by the same judge, as say, discrimination.

Q19. Thinking over this section concerning the potential changes in the Employment and Equalities Court, please use this
space for any other brief comments you wish to make.

Employment and Equalities Court

63

Yes
Depends on
individual case
No

Very/fairly
well
In-between
Not very/at
all well

In-between
Not very/at
all well
Very/fairly
well

24%

24%

10%

5%

42%

22%

Stayed
same

43%

40%

39%

33%

25%
28%

Increased

17%
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Q25. Rule 3 placed ADR on a formal footing/centre of ET Rule. Has
participation in ADR increased or decreased since this has occurred?

Q23. Following the introduction of fees, has participation in Judicial
Mediation increased or decreased?

Of those able to give an opinion, Judicial Mediation has likely stayed
the same as decreased and ADR has remained the same

Comment:

Q22. Do you believe that some form of Early
Conciliation or mediation prior to the
commencement of proceedings should be
compulsory?

Q21. How well do you believe Judicial Mediation
is working?

Q20. How well do you believe Early Conciliation
is working?

Very/fairly
well

How well is Early Conciliation/Judicial Mediation working?

ELA Conciliation and ADR

.

.

.

.

3%

24%

Decreased

45%

50%

Don’t
know

Comment
There is relatively divided opinion over
the performance of Early Conciliation.
Of those whose typical work is
Claimants, 42% say Early Conciliation
isn’t working for them (compared to the
28% average)
There is a clearer picture turning to
Judicial Mediation, two in five (40%)
stating that it is not working very well.
Compulsory mediation/conciliation is
generally accepted by many (43%) and
most strongly by In-house counsel (51%)
and the Voluntary sector (50%)

64

34%

29%

24%

46%

53%

Further ADR ideas, including an early “one-stop-shop” court would be agreeable to half (53%) of ELA Members but a

page 18

most likely to disagree that further ADR options should be introduced.

sizeable minority (29%) disagree. Voluntary sector solicitors/barristers (43%) and Chambers based barristers (47%) are

.

13%

9%

12%

Lengthy questions have been abbreviated for presentation purposes.
**Agree=Strongly/tend to agree combined, similarly for disagree

Neither/nor
Disagree

Agree**

Neither/nor
Negative

Positive

Neither/nor
Disagree

61%

Most (61%) agree Judicial Mediation should be available in all cases and nearly half (46%) believe ADR/Early Conciliation

has had a positive impact while a third (34%) are ambivalent.

.

Comment

Q27. Thinking about the further ADR ideas e.g. judges giving an ‘early
indication’, having a ‘one stop shop’ court, by how much do you agree
or disagree that they be introduced?

Q26. What impact do you believe that the currently available
conciliation, mediation and ADR options have on employment
litigation?

Q24. Where a claim has been lodged, and irrespective of whether or
not the employment relationship is continuing, Judicial Mediation
should be available in all cases.

Agree**

ADR Options and availability of Judicial Mediation

65

13
13
12
12

In favour of mediation / option of judicial mediation is good / should be more readily available

Could lead to unfair pressure to settle / needs to be monitored more to avoid pressure to settle

Early Conciliation working well / effective / positive experience / successful / in favour of ACAS scheme

Judicial mediation has been disappointing / doesn't work / waste of time/money / external mediation
more effective
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14

17

Number of Mentions

Early Conciliation process is ineffective / unnecessary admin / waste of time/money / unconvinced of value

Early Conciliation/Judicial mediation are undermined by fees / decreased due to introduction of fees / fees
need to be restructured

173 people (24%) wrote in a comment. Each comment is likely to have contained more than one of
the below categories/codes. Only the top 6 categories of answer are shown below.

Q28. Thinking over this section concerning the proposals concerning Early Conciliation and ADR, please use this space for
any other brief comments you wish to make.

Early Conciliation and ADR

66

In-house solicitor, Primarily respondent, Scotland

personal injury cases.

page 20

Evaluation is not retained with the main file in the Tribunal office in the same way that tenders are filed separately in

case progresses to a merits hearing, I suggest that judge would not be able to hear the case and that the Early Neutral

are not disadvantaged, particularly lay representatives. Further if a Judge provides an Early Neutral Evaluation and the

such as unlawful deduction of wages and breach of contract, safeguards will have to be put in place to ensure that parties

While the introduction of an Early Neutral Evaluation or decision on the paperwork may be helpful, particularly for cases

Chambers based barrister, Mix of respondent and claimant, England & Wales

simplify time limits by reverting back to the three month time limit, which is much easier for Claimants to calculate.

they wish to settle. I would be in favour of Early Conciliation commencing after the ET1 has been submitted. This would also

their complaints at the outset so that the Respondent knows what they are facing and can properly assess whether or not

To be effective, Early Conciliation needs to encourage all Claimants to list all of their claims and provide sufficient details of

any other brief comments you wish to make.

Q28. Thinking over this section concerning the proposals concerning Early Conciliation and ADR, please use this space for

Early Conciliation and ADR

67
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Private practice solicitor, Primarily respondent, England & Wales

of assistance.

widely exercising their strike out powers and considering issues regarding prospects of success at an early stage would be

I'm not convinced Early Conciliation has had a significant impact on reducing claims. The Employment Tribunals more

Voluntary sector solicitor, Mix of respondent and claimant, England & Wales

happy to proceed with the case to the bitter end so that they can seek costs against the unfortunate litigant employee.

Employers with deep pockets tend not to want to bother with early conciliation or only give it lip service and are quite

Q28. Thinking over this section concerning the proposals concerning Early Conciliation and ADR, please use this space for
any other brief comments you wish to make.

Early Conciliation and ADR

68

19%

Stayed the
same
Decreased

Q33. The number of settled ET
cases has..?

24%

51%

Increased

31%

7%
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Q32. The number of ET instructed cases
proceeding to hearing has…?

57%

Q30. Since the introduction of tribunal fees in July 2013, has the number
of instructions relating to ET cases:

Q29. Since the introduction of tribunal fees in July 2013, has the number
of inquiries relating to potential employment tribunal proceedings:

Stayed same

Decreased

79%
86%

remained the same as before fees were introduced in
July 2013.

. Half (51%) believe the number of settled cases has

proceeding to hearing has decreased and,

. 6 in 10 (57%) state that the number of ET cases

affected ELA members no matter where they work or
what type of work they perform.

. The introduction of fees appears to have equally

decreased the number of inquiries and the number of
instructions for at least 8 in 10 ELA members.

. Since July 2013, fee introduction has dramatically

Comment

1%
11%

17%

Funding of Employment Tribunals

69

41%
No

40 (24%)
33 (20%)

Reduction in the amount of cases / claims reduced in numbers / decline of privately funded claimant work

Increase in a fixed fee structure / capped fees / fixed package due to the removal of legal aid
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60 (36%)

Claimants less likely to take claim forward unless they have LEI / increase in insurance backed claims

Number of Mentions

Of the 165 writing in a comment (Q31b) expanding on the changes
they have directly experienced; typical categories of response are noted
below:

.

.

Comment
A quarter (24%) believe there has been a change in the way claims
are being funded now. However, considerably more (41%) do not feel
there has been a change and almost as many (36%) do not know and
this latter figure rises to 61% for in-house counsel.

169 people (24%) wrote in a comment. Each comment is likely to have contained more than one of
the categories/codes below. Only the top 3 categories of answer are shown below:

36%
Don’t
know

24%
Yes

Q31. Since the introduction of tribunal fees in July 2013 has there been a change in the way in which claims are funded?

Funding of Employment Tribunals

70
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Private practice solicitor, Primarily claimant, England & Wales

The changes have brought a dramatic drop in cases, far more time wasted with potential clients who eventually decide not
to proceed. Whilst there are fewer clients bringing 'spurious' cases significant numbers of claimants with viable and morally
defensible claims are being put off.

Private practice solicitor, Mix of respondent and claimant, England & Wales

There is a lack of access to justice for those on lower based income. Less funding of claims through DB agreement due to
fees and lack of fee remission for some employees. Fixed fee now has to factor in ET fees in addition.

In-house solicitor, Primarily respondent, England & Wales

We have 3,500 employees. We used to run at around 6-8 live ET cases at any one time. Since the introduction in fees in July
2013 we have only had 3 new cases in total. This is a significant decrease.

Q31. Since the introduction of tribunal fees in July 2013 has there been a change in the way in which claims are funded?

Funding of Employment Tribunals

71

12%

49%

34%

Made no difference

Been a minor factor

34%

Caused cases to be
settled later

Been a major factor

23%

27%

9%

Don’t know

12%
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Most (49%) perceive that fees have made no difference to the point at which cases settle but a sizeable minority (27%)
think they’ve helped to settle cases earlier. Regarding the point at which cases settle, it may be of interest to note that 30%
of chambers based barristers don’t know if fees have helped. Q35 ‘Made no difference’ scores are slightly apart for Claimant
specialists (39%) and Respondents (55%

.

Turning our attention to how fees have affected the settlement of cases, we see opinion more divided across ELA members.
1 in 3 each feel fees have played only a minor role or made no difference, but nearly one quarter (23%) feel fees have played
a major role.

.

Comment

Q35. Since the introduction of tribunal fees
in July 2013, which of the following statements
best reflects your viewpoint about how fee
introduction has affected case settlements?

Q35. Since the introduction of tribunal fees
in July 2013, which of the following statements
best reflects your viewpoint about how fees
have affected the point at which cases settle?

Helped cases settle earlier

Funding of Employment Tribunals

72

Q36b. How easy, or difficult, did you
find the application process for
remission of fees?

79%

78%
22%

72%
28%

Full remission

Partial remission
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n=19; 17%

n=44; 40%

Q37. What proportion of the
applications for remission in which you
have been involved have resulted in*:

Respondent

40%

60%

Mix claimant
& respondent
n=19; 17%

But, at least 6 in 10 gain full remission; and
this applies in particular to those typically
working with Claimants.

The majority (79%) of whom find this a
difficult process.

Only a quarter (24%) have helped any client
apply for fees remission.

Comment

Typical Work
“n” refers to the number in the
11%
9%
sample and the
%age refers to the proportion
Very/easy
In-between
Very/difficult
of the 110
helping clients with fee
Base: All indicating Yes to Q36 (n=110); Have you helped client with fee remission application?
remission

Q36. Have you helped
any client apply for
remission of fees?

Claimant

Base: All (n=719)

41%
No

24%
Yes

to those whose typical work is on behalf of Claimants (10% of ELA members).

This section of Funding questions examined the challenges of applying for remission of fees. Pertinent in particular

Funding of Employment Tribunals

73

Kept the
same

7%

Positive
In-between

6%
2%

Abolished

30%

Detrimental

28%

Reduced to a small
flat rate

41%

Very
detrimental

57%

2% Other
Reduced by a
larger sliding
scale

20%

Don’t know

6%
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Chambers based barrister, Mix of respondent and claimant, England & Wales

Fees should be dependent on the value of the compensation that the Claimant is seeking. Most problems caused by Claimants who
are looking for unrealistic settlement figures. Respondent should also pay small hearing fee.

The solution appears to most (around 61%) to investigating reducing fees; either to a flat fee or a sliding scale. A tiny
minority 2% (n=17) chose to write in an “Other” comment – an example of which is as follows:

.

By far the majority (57%) state that fees have had a very detrimental effect on access to justice. This is a clear measure of
the depth of feeling on this subject arena.

.

Comment

Q39. Do you think that the employment
tribunal fees should be?

Q38.
has the introduction of tribunal fees had
on access to justice?

Funding of Employment Tribunals
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61
55
39
36
32

A lot of good / viable / meritorious cases are now not being pursued

Claimant cases are down / the number of ET claims has fallen / because they cannot afford the fees

It has prevented a lot of small / low value claims

Fees do have a place / fees are needed to dissuade vexatious meritless claims

Poorer people / those on low wages have suffered the most / because they can't afford the fees
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67

72

Number of Mentions

Fees are too high / fees need to be reduced / made fairer

Access to justice is being denied / detrimental affect on ensuring access to justice

294 people (41%) wrote a comment. Each comment is likely to have contained more than one of the
below categories / codes. The top 7 categories of answer are shown below.

Q40. Thinking over some of the previous questions regarding the introduction of tribunal fees in July 2013, please write in
the comment box provided, about the impact this has had on ensuring effective access to justice.

Funding of Employment Tribunals
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Chambers based barrister, Primarily claimant, England & Wales

Fees have been an utter disgrace. The claims most deterred have, probably, been small claims for unpaid wages, holiday
pay, notice pay and redundancy pay. They have equally deterred other perfectly meritorious claims. They are a cynical
exercise in protecting business.

In-house barrister, Primarily respondent, England & Wales

I think it should be right that we follow other Civil areas of law - by having a PAP Protocol - which is what Early Mandatory
Conciliation is . I don't believe in fees - but if a fee structure is to remain - it should be a small flat fee and payable also by the
Respondent in defending a case

Private practice solicitor, Primarily claimant, England & Wales

Increase in employers just refusing to pay small amounts of money on the basis they don't expect claimant to go to ET
because of the fees. Puts undue pressure on claimant at various stage especially with the very high hearing fee.

Private practice solicitor, Mix of respondent and claimant, England & Wales

Employment tribunals are now the preserve of the wealthy, including those who have funding via trade unions or insurance.
The fees are a disaster for the low paid and good for employers who don't pay their staff.

Q40. Thinking over some of the previous questions regarding the introduction of tribunal fees in July 2013, please write in
the comment box provided, about the impact this has had on ensuring effective access to justice.

Funding of Employment Tribunals
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Member of the judiciary, Mix of respondent and claimant, England & Wales

I am concerned about the great reduction in small money claims, e.g. unlawful deductions claims and straightforward
unfair dismissal claims, since the introduction of fees, suggesting that people are struggling to enforce their basic rights
to challenge employer decisions or refusal to pay accrued earnings.

Private practice solicitor, Mix of respondent and claimant, England & Wales

Those most at risk of recurrent discrimination cannot afford to litigate. This undermines the Equality Act and has resulted in
zero protection.

Private practice solicitor, Primarily respondent, England & Wales

It has had a tremendous impact on low level wages claims; such claims are rarely brought and this plays into the hands of
unscrupulous employers.

Chambers based barrister, Mix of respondent and claimant, England & Wales

Tribunal fees have had a devastating effect on access to justice. This is particularly so in maternity / pregnancy cases where
the claimant has run out of money at the point of issuing proceedings because maternity pay has been exhausted or is on
SMP. Many of the new family friendly rights will be unenforceable in practice for this reason. As for the argument that the
fees regime has weeded out vexatious or unmeritorious claims, this is misplaced from my experience. Weak claims are still
being pursued post-fees regime and I have experienced no discernible drop in the volume of unmeritorious cases that cross
my desk. The concern is that after decades of progress in developing employment rights that, on the whole, strike a balance
between employee / employer, the coalition is reversing the clock by erecting cost barriers that render those rights, for the
majority of workers who have limited means, practically meaningless.

Q40. Thinking over some of the previous questions regarding the introduction of tribunal fees in July 2013, please write in
the comment box provided, about the impact this has had on ensuring effective access to justice.
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Mix claimant &
respondent

Claimants

Chambers based
barrister

Voluntary sector
solicitor/barrister**

36%

70%

43%

79%

ELA Category/key breakdown

Yes/Lots/Some experience
(n=208)

29% average for ELA overall

Q41. Have you experience of
successful claimants receiving no or
partial payment of tribunal awards?*
Yes/Some
experience

25%

27%

6%

**Small base: (n=14)

Fully
successful
Partially
successful
Not
successful

No/never

44%

26%

27%

29%
38%

56%
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****Base: All who say enforcements proceedings were taken (n=185)

***Base: All with at least some experience of successful claimants receiving no,
or partial, payment of awards (n=208)

*Base: All (n=719)

Q41c. Typically speaking, how
successful were the enforcement
ement
proceedings?****

Hardly ever/
never

Sometimes

Always/mostly

No/limited/rare

Q41b. Were enforcement
proceedings taken?***

4%

Yes/Lots

78

Ineffective
59%

62%

78%

Regarding ACAS/ET Fast Track ineffectiveness, the average (31%) increases marginally to 43% for those typically working
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*Base: All (n=719) **Small base: (n=14) ***Base: All with experience dealing with ACAS/ET Fast Track for the enforcement of ACAS settlements and tribunal
awards (n=125) ****Base: All with experience dealing with County Court for the enforcement of ACAS settlements and tribunal awards (n=239)

working typically with Claimants.

with Claimants. And in County Court, ineffectiveness (32%) increases to 70% in the voluntary sector and 53% for those

.

32%

Effective

31%

Lots/some experience
Limited/no experience

84%

The vast majority have limited, or no experience, in dealing with the County Court or ACAS/ET Fast Track for enforcement

13%

10%

of awards. Of those that do, the majority, around 6 in 10, believe they are effective.

.

Comment

Q42b. Now, think about the level of effectiveness in dealing with the:
County Court for the enforcement of ACAS settlements and tribunal
awards? (Sheriff Officers in Scotland)****

Q42b. Now, think about the level of effectiveness in dealing with the:
ACAS and ET Fast Track for the enforcement of ACAS settlements and
tribunal awards? (only applicable to England & Wales)***

Q42ii. Have you had any experience of dealing with the: County Court for
the enforcement of ACAS settlements and tribunal awards? (Sheriff Officers
in Scotland)**

Q42i. Have you had any experience of dealing with the: ACAS and ET Fast
Track for the enforcement of ACAS settlements and tribunal awards? (only
applicable to England & Wales)*

Effective enforcement of Employment Tribunal awards
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Q42c. Has any client of
yours chosen not to
enforce an Employment
Tribunal award?
21%

49%

16%

67%
21%
11%

Effective

Ineffective

Don’t know

Q43.
this proposal will be in increasing the
number of respondents who pay the ACAS
settlement or tribunal award?

28%
62%

Ring-fenced to be spent on
improvements to the tribunal service
To the claimant if they have still not
received their full amount of
compensation
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8%

To the Consolidated Fund as the Bill
currently suggests

Q44.
penalties should go?

Don’t know

No

Yes

8%

7%

85%

recover sums due to the claimant
as well?

Q45. Do you think Enforcement

Base: All saying ‘yes’ at Q42c; (n=140)

Cost the entire reason

Cost a major factor

Cost a small factor

tribunal awards in clause 148 of the Small Business, Enterprise and Employment Bill.

Base: All (n=719)

51%
No

applicable

30% Not

19%
Yes

Q42d. Was cost a factor in the
client’s decision
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29%

Effective

58%
Increases to
73% for those
typically working
with Claimants

Ineffective

40%

50%

Q49. Have you experienced
the above situation where a
successful claimant then
receives no or partial
payment of a tribunal award?

or "prepacks").

Not
applicable

Rarely/
never

Very often/
occasionally

13%
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38%
49%

this is particularly the case for those typically working for
Claimants (66%). For Respondents (57%) are more likely
to say rarely/never compared the average (49%).

. Phoenix co. scenario’s cause issues for many (38%);

.

Comment
Naming & shaming respondents failing to pay largely
divides ELA member opinion. But deposit order power is
seen as potentially more effective (58%).

the same Directors or persons closely connected to the Directors of the old company (so called "Phoenix companies"

A respondent company goes into insolvency and then a new company is set up trading under a similar name with

… a system of naming and shaming respondents who failed to pay ACAS
settlements or tribunal awards as happens with employers who fail to pay
the National Minimum Wage. How effective would this be in increasing
payment of settlement/award?

… a system of naming and shaming respondents who failed to pay ACAS
settlements or tribunal awards as happens with employers who fail to pay
the National Minimum Wage. How effective in increasing payment of
settlement/award?

Ministers originally suggested they were considering…….

Effective enforcement of Employment Tribunal awards
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13
12

8
8

Needs stronger enforcement / need resources to ensure enforcement is quick / effective

It should be unlawful to 'phoenix' a company to avoid paying an award / it's a big problem that should be
addressed

Anything to improve the payment of awards is welcome

Further / higher penalties / limitations should be imposed / with phoenix companies being used to avoid
paying
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14

15

Personal liability of directors / cases where phoenix companies are set up to avoid payment should result
in directors being required to meet the award

Fines / deposit orders / naming & shaming won't work / make any difference / will refuse to pay whatever
the sanctions

Number of Mentions

123 people (17%) wrote a comment. Each comment is likely to have contained more than one of the
below categories / codes. Only the top 6 categories of answer are shown below:

Q50. Thinking over some of the previous questions regarding changes to the enforcement of tribunal awards, please use
this space to write in your comments.

Effective enforcement of Employment Tribunal awards
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Private practice solicitor, Primarily claimant, England & Wales

There should be stronger enforcement for awards which should lead not only to a greater number being paid but possibly
a deterrent against others in the future.

In-house barrister, Primarily respondent, England & Wales

The reason for non-payment is usually that the company becomes insolvent and then does a prepack avoiding liability. This
is immoral and the law should be changed to stop this.

Private practice solicitor, Primarily claimant, England & Wales

Deposit orders for respondents at risk of not paying could produce an onerous additional step for respondents, particularly
if they are required to provide some sort of proof of ability to pay in order to avoid being consider 'at risk' of not paying.

Chambers based barrister, Primarily respondent, England & Wales

Enforcement in the County Court is complex - almost inevitably so. It would be no different in a single Employment and
Discrimination Court. If the Crown had an incentive to collect a financial levy against unsuccessful Respondents, it would be
a very significant improvement in recovery and enforcement if the Crown also enforced the Claimant's award. The majority
of Respondents would be encouraged to pay and those that do not, could face further fees and costs. Whilst it would be of
considerable benefit for Claimants to deal with phoenix companies, the reality of any solution would be an almost impossible
rewrite of the insolvency laws. I doubt it could be achieved. One issue that should be considered is whether tribunal judgments
and wages should be considered priority debts in an insolvency.

Q50. Thinking over some of the previous questions regarding changes to the enforcement of tribunal awards, please use
this space to write in your comments.

Funding of Employment Tribunals
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26
16
14
12

10

Review fees scales / level of fees / reduce fees

Actually have access to justice / for all members of society

Tribunal system / service is inefficient / ineffective / need for more effective case management

Employees are unable to enforce their employment rights / no benefit to having rights if one cannot afford
to access them

The introduction of fees / when access to justice is hard has seen employers taking much greater risks
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39

Number of Mentions

Fees are a barrier to justice / have hindered access to justice / have reduced the number of claims

169 people (24%) wrote a comment. Each comment is likely to have contained more than one of the
below categories/codes. Only the top 6 categories of answer are shown below.

Q51. Do you have any final brief comments about the survey, or the challenges facing the future direction of Employment
Tribunals?

Final Thoughts

84
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Private practice solicitor, Primarily respondent, England & Wales

The system used to work quite well, particularly in the North West from my experience. Now we have a system decimated
simply by the use of fees, rather than through a balance of appropriate fees and proper and more robust case management
of weak cases.

In-house solicitor, Primarily respondent, England & Wales

I think it is important to allow access to justice even for the smallest amount of unpaid wages. When access to justice is hard,
employers take more risks as they know it will be too difficult for an employee to make a claim. Overall, and in the long run,
it leads to less fair and reasonable treatment of workers.

Chambers based barrister, Primarily claimant, England & Wales

Many claimants have been discouraged from pursuing legitimate, albeit, small claims. There would be more sense in a two
tier system where claims that do not involve discrimination and which are less than £10,000 are dealt with in a more informal
and less legalistic way and in which the Claimant does not have to pay fees. The absence of lay members is something to
be regretted in cases where there are factual disputes.

Private practice solicitor, Mix of respondent and claimant, England & Wales

It is a dreadful state of affairs where in a civilised society - in a developed country - in the twenty first century so many
people are treated badly at work and have no recourse simply because they do not have the money to enforce their legal
rights. The balance is tipping back too much in favour of the employer particularly in a climate of underemployment and a
lack of good jobs. The public purse needs to be managed much more efficiently with proper scrutiny of the enormous waste
of resource in the public sector (engagement of management consultants, analysts, managers for the sake of managers,
accountants, agency staff at all levels etc) but this ought not to be at the expense of individual citizens who ought to be able
to rely on the law to protect them in their employment. The provision of education, health and access to justice cannot
become a private enterprise.
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their entirety and lead a strategy for pressuring for change, and improve ET justice.

in one way or another, the detailed results in the survey are hugely valuable. ELA now has time to consider the results in

Whatever the outcome of the election, and with nearly all the major parties pledging further reform to Employment Tribunals

more work needs doing.

successful' and the comments on the apparent lack of change in the Tribunals' approach to case management suggest

(64%) welcome the combination of CMD's and PHR's, a significant minority (24%) thought the change 'not very/not at all

system that will help ELA work with other agencies to build and improve. For example, whilst it is clear that many members

Even if such radical reform is not on the judicial or political agendas, there is much here on members' views on the existing

Court, albeit (71%) with specialist 'ticketed' judges dealing with employment cases.

in July 2013 must be read. Most members (64%) in fact welcomed the idea of a specialist Employment and Equalities

It is in this context that the overwhelming view (80%) that the ET system was more effective before the introduction of fees

employees) the Survey shows are greatly concerned that the introduction of fees has restricted access to justice.

fees were a mistake. He thus appears to be agreeing with our members, who (and whether acting for employers or

it. At the time of writing, the Business Secretary responsible for their introduction, Vince Cable, is stating publically that

The Survey makes clear that the dominant issue in the Employment Tribunal system is the fees payable in order to access

Conclusion
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719 responses were received, which is a healthy 12% response.

.

.

.

The survey was “open” for completion during 16 March – 02 April 2015. Two reminders were sent to (non) respondents during fieldwork.

.
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Open-ended answers were ‘coded’ and typical responses categorised, with example verbatim comments extracted.

of the result if all 5,969 members had responded.

Using industry standard statistical estimates, the results of any particular question within this survey would be within 3.4% points (+/-) reach

. An argument therefore could be made that the results ‘represent’ approximately 1,015 [(719-39)+335] employment law practitioners.

from 2 to 70 people.

. 39 (7%) of the sample responded on behalf of 335 people across their firm/chambers/organisation. Their team (average=7) sizes varying

Each ELA member received a personal invitation and URL link to complete the online survey.

address.

ELA provided their survey partner, Infocorp Ltd. a list of 5,969 ELA members containing the individual’s name, company name and email

evaluate the response data.

ELA appointed Infocorp Ltd to host the survey and collect and collate the response data. ELA also appointed NEB Research to analyse and

.

.

.

Appendix - Survey methodology
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.

.

.

.
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held and put forward (to closed or open questions) by the majority (ie. at least 50% to 60%+) of the respondents.

insightful statements of course help bring to life the sometimes “dry” numerical statistics. But this should not be at the expense of key findings

Easily accessible, verbatim comments can often attract an unfair and disproportionate amount of thought and analysis-time. Powerful and

particular survey section.

should, of course, be noted and their views considered against the sounder footing of the quantitative findings to questions across that

But, it is imperative to note that 25% is still considered a “minority” in statistical terms. The minority that take their time and choose to write-in

Fees, Opinion naturally elicited more written-in comments (41%) when compared to the 25% writing a response to another topic.

Since July 2013, 9 in 10 (86%) of ELA members have seen a decrease in the number of instructions relating to employment tribunal cases and

writing a comment about tribunal awards (Q49), to 41% regarding the introduction of Tribunal Fees (Q40).

Survey respondents had the opportunity to comment on 9 questions. Typically 25% wrote a comment; this percentage ranging from 17%

Survey methodology (continued) - Notes about verbatim comments
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