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About ELA 
The Employment Lawyers Association (“ELA”) is a non-political group of specialists in the field of employment 

law and includes those who represent Claimants and Respondents/Defendants in the Courts and Employment 

Tribunals.  It is therefore not ELA’s role to comment on the political merits or otherwise of proposed 

legislation, rather to make observations from a legal standpoint.  The ELA’s Legislative and Policy Committee is 

made up of both Barristers and Solicitors who meet regularly for a number of purposes, including to consider 

and respond to proposed new legislation.  

A working party chaired by Louise Taft was set up by the Legislative and Policy Committee of ELA to respond to 

the above consultation document issued by BEIS. Members of the ELA working party are listed at the end of 

this paper 

BEIS Consultation extract: 

Section 1: Eligibility for Neonatal Leave and Pay  

Mothers, fathers and partners 

We have concluded that it should be restricted to the individuals who would have had the main 

responsibility for caring for the child, had it not been admitted to neonatal care.  

This means that the following groups of parents would potentially be eligible for Neonatal Leave and 

Pay: 

• The mother of the baby or babies; 

• The father of the baby or babies;  

• The mother’s spouse; civil partner or a partner who will be living with the mother and baby 
that is in neonatal care in an enduring family relationship;  

• The intended parents in a surrogacy arrangement (where they are eligible for and intend to 
apply for a Parental Order); 

• The intended parents in cases of adoption, where the intention was that the baby or babies 
would be placed with the individuals that they have been matched with at birth or shortly 
after birth.  

Question 1:  Do you agree with the principle that entitlement to Neonatal Leave and Pay should be 
restricted to the individuals who would have had the main responsibility for caring for the child 
following birth, had it not been admitted to neonatal care (i.e. those listed above)? 

ELA Response: 

Although ELA is apolitical, and does not express a view about whether Neonatal Leave and Pay 

should be made available (see below), we do agree that any Neonatal Leave and Pay should be 

restricted to those with the main responsibility for care of the child.  

 

Ensuring that the new entitlement is targeted at those parents who are most in need 

Question 2: Do you agree that parents of babies who need to spend time in neonatal care should 
have access to additional pay and leave? 



ELA Response: 

This is a political decision outside our remit. However we observe that time spent in neonatal care is 
likely to have an impact on parents' ability to bond with their new-born child and care for it. It is also 
likely to have an impact on the parents' own mental and physical health and wellbeing.  Neonatal 
Leave and Pay could alleviate some stress and concern that may be associated with returning to 
work too soon. In turn, this could benefit employers as parents will return to work more prepared 
for the working environment and be present within it. The opposing argument is that extending 
periods of parental leave could represent an additional burden for business in providing cover for 
absent parents. We also observe that it would create a dichotomy between rights of parents whose 
children are unwell immediately or soon after birth and of seriously or terminally ill older children, 
who would still be limited to requesting unpaid Parental Leave, which can be refused. 

 

Question 3: Do you agree that access to Neonatal Leave and Pay should be restricted to parents 
whose children have spent a minimum of two weeks in neonatal care, i.e. are seriously ill or likely 
to be in hospital for an extended period of time? 

ELA Response: 

There is some justification for restricting Neonatal Leave and Pay to those who have spent a 
minimum of two weeks in neonatal care in order to concentrate on those most affected. However 
we observe that this would have the effect that fathers of babies who spent two weeks in neonatal 
units would still face a choice between taking their two weeks’ Paternity Leave when their baby is in 
hospital or working at this time to delay their Paternity Leave and spend it with their baby at home. 
This may not fit well with proposals to better share parental responsibility in Consultation 1. 

 

Question 4: If you agree that access to Neonatal Leave and Pay should be restricted to parents 
whose babies are most seriously ill, after what length of time in neonatal care should the parents’ 
entitlement to Neonatal Leave and Pay crystallise?  

ELA Response: 

As detailed above, there may be room for a consideration of a lower threshold.  However, we are in 
agreement that if Neonatal Leave and Pay is to be available, a threshold of more than two weeks 
would overly restrict it. The Consultation quotes figures suggesting 73% of babies admitted to 
neonatal units are discharged within two weeks. A higher threshold would therefore result in very few 
parents being able to access Neonatal Leave and Pay. We would question the wisdom of introducing 
a policy from whom few would benefit. Two weeks may be a sensible compromise to ensure it is 
available to those most in need. 

 

BEIS consultation extract: 

Other circumstances  

Our internal review identified areas where the current regime is not working for parents in 

circumstances where a baby is admitted to neonatal care for a prolonged, continuous period 



immediately following birth. However, we recognise that there may be other circumstances in which 

parents face significant barriers to returning to and staying in work once they have used up their 

existing statutory leave and pay entitlements. 

Question 5:  Are there other circumstances that you think should be considered for inclusion 
within the scope of Neonatal Leave and Pay?  What are they? 

ELA Response: 

Yes. 

Other circumstances that we believe should be considered are, for example, where a baby is re-
admitted to hospital following birth and requires substantial medical care entailing a prolonged period 
in hospital. This will inevitably cause stress and angst for new parents who, by that point, could have 
exhausted their statutory leave and pay entitlements. If thresholds are to be applied to Neonatal Leave 
and Pay, the same thresholds could be used for time spent in a neonatal unit after readmission. 

 

Qualifying Conditions for Neonatal Leave and Pay 

Question 6: Do you agree that Neonatal Leave should be a ‘day one right’ in line with Maternity 
Leave, Adoption Leave and Parental Bereavement Leave? 

ELA Response: 

There appears to be no justification for restricting any new right to Neonatal Leave based on length 
of service, save that this would have the perverse result that fathers could be entitled to Neonatal 
Leave but not to Paternity Leave. The purpose of this proposed change is to alleviate the stress and 
concern from new parents as much as possible and so ensuring that the Neonatal Leave is a "day 
one right" would go a long way to relieve parents and support them in the workplace. A parent that 
is new to a role is likely to suffer additional stress and anxiety if they do not know whether they have 
yet qualified for the right to have additional assistance and so may feel more pressured to return to 
work sooner whether on their own accord or due to their employer's attitude.   

 

Question 7: Do you agree that the qualifying period of service for Statutory Neonatal Pay should 
mirror the qualifying period of Statutory Paternity and Shared Parental Pay? 

ELA Response: 

If Neonatal Leave and Pay is to be introduced to support parents of babies admitted to neonatal 
units, it seems illogical to restrict the availability of pay based on length of service. Parents already 
have the right to take unpaid Parental Leave to cover such situations, yet the evidence discussed in 
the consultation suggests they do not. Having Neonatal Leave available without pay might not 
therefore solve the problem. However, it would lead to perverse results if parents are entitled to 
Neonatal Pay, but not Statutory Maternity Pay, Paternity Pay or Shared Parental Pay. Consideration 
might instead be given to extending Maternity Allowance in these circumstances as well as providing 
a similar allowance to fathers. 

 



Section 2: The Leave and Pay 

Length of entitlement to Neonatal Leave and Pay 

Question 8 Do you agree that the entitlement to Neonatal Leave should be capped? 

ELA Response: 

There is a difference of opinion amongst the Working Party with respect to this question. Arguments 
in favour of a cap are that the implementation of a cap aligns with other kinds of family friendly leave 
which are also subject to a cap, in pursuit of certainty in the employment relationship which generally 
benefits both employer and employee. Long periods of Neonatal Leave would presumably also result 
in significant holiday accrual, leading to yet more time off work. However, the argument against would 
be that for the relatively rare occasions that a baby stays in neonatal care for extended periods, 
capped Neonatal Leave would not give those parents the full benefit for which it is to be introduced. 
Given that only 13% of babies admitted to neonatal care spend more than 4 weeks in hospital, the 
costs of providing Neonatal Leave for extended periods would not be significant. Any cost could be 
alleviated by restricting Neonatal Pay but not Neonatal Leave. 

 

a. If you agree that the number of weeks of Neonatal Leave that are available to parents 
should be capped, what is the optimal maximum number of weeks of Leave that 
should be available?   

As detailed above, there is a difference of opinion amongst the Working Party over the operation of a 
cap. Amongst those whom believe a cap is appropriate, a period of 4/6 weeks is preferred. A 2 week 
cap is considered too short. 12 weeks does appear to represent a substantial lengthening of the 
potential absence from work of a new parent and may alter the balance between employer and 
employee around family friendly leave, for example by either conscious or unconscious understanding 
of a potentially substantially lengthened period of leave, just as much as uncapped leave.  

 

Question 9 Do you agree that the maximum number of weeks of Neonatal Leave should be the 
same as the maximum number of Neonatal Pay in order to ensure eligible parents can receive pay 
throughout their leave period? 

ELA Response: 

There is a range of views amongst the Working Party mirroring the range of views regarding a cap on 
Neonatal Leave. The argument in favour of parents receiving pay throughout their leave period 
would be to alleviate additional complexity for both employer and employee in this already intricate 
area. The contrary argument is that capping Pay but not Leave would allow those few parents whose 
babies spend an extended period in neonatal care to fully benefit from Neonatal Leave without the 

cost of extended Neonatal Pay. 

a. If you disagree with question 9A do you agree that the number of weeks of Statutory 
Neonatal Pay that is available to parents should be capped? 

ELA response: 

See comments above 



 

Question 10: If you agree that the number of weeks of Statutory Neonatal Pay that is available to 
parents should be capped, what is the optimal maximum number of weeks of Pay? 

ELA Response: 

As detailed above at Q8a, we believe that 4/6 weeks is a fair compromise between the cost of 
providing Neonatal Pay for extended periods and overly restricting its availability. 

 

When Neonatal Leave and Pay can be taken 

Question 11: Do you agree that Neonatal Leave and Pay should be taken in a continuous period at 
the end of existing entitlements to family-related leave and pay, e.g. Maternity or Paternity 
Leave? 

ELA Response: 

This principle is strongly agreed for reasons of simplicity, practicality and certainty for both parties. 
Taking Neonatal Leave at the end of the ‘key’ family leave in question of the additional time elapsed 
whilst the baby is in neonatal care would give all parties concerned greater certainty, and any 
necessary time to prepare for that additional leave. The mother and her partner would not need to 
worry about keeping their employers updated as to their exact Neonatal Leave qualification date 
and the number of ‘neonatal weeks’ in question at such a distressing time (subject to notice 
requirements – see below); and employers would have more time to manage and plan for their 
payroll and affected business/workloads accordingly, once the baby had left neonatal care and so 
the exact period of Neonatal Leave was certain; the management of Neonatal Leave and Pay in this 
proposed way would then work in a similar way as with holiday accrued during the course of an 
employee’s Maternity Leave, Adoption Leave or Shared Parental Leave; therefore making it easier 
for employees to understand their total period of leave and for employers to calculate the same.  It 
might prove difficult in some cases for the hospital(s) in question to turn around the necessary letter 
or medical evidence in a timely manner to ensure that Neonatal Leave could technically be taken 
before the ‘key’ family leave in question, causing further stress and potential discord between 
employee and employer. This approach would also mean that there is little difficulty in reconciling 
the period of Neonatal Leave with any enhanced entitlements offered by employers under contract 
or policy. We note that employment contracts and policies put in place by a substantial number of 
employers will enhance a period of contractual maternity and/or paternity pay. To require Neonatal 
Leave to be taken first would mean that the period of Neonatal Leave would be paid at a minimum 
statutory period with the pay then reverting to the enhanced value. In that case, the period of 
Neonatal Leave and Pay would actually represent a cost which the new family would have to incur in 
an already sensitive time.   

 

Section 3: Notice and Evidence requirements 

Question 12 Do you agree that a father/partner should be required to give notice in advance of 
the end of their other statutory leave entitlement to Paternity Leave in order to take Neonatal 
Leave?  

ELA Response: 



Doctors might not know or provide concrete information to parents about the likely length of time 
their baby will spend in neonatal care. If the entitlement only accrues after the child is in neonatal 
care for two weeks, then such accrual would coincide with the end of Paternity Leave so that 
advance notice prior to end of Paternity Leave would not be possible.  If the entitlement accrued 
prior to two weeks, we do not believe advance notice will be practicable in many cases. This will a 
very stressful, fast moving situation where providing notice to employers about possible additional 
leave will not be at the forefront of anyone’s mind.  In addition, we do consider that there are 
circumstances where Neonatal Leave should be allowed where the child enters neonatal care not 
immediately after birth (see Q5).  For example, if they went into hospital at 4 weeks old, Paternity 
Leave is likely to have been exhausted and therefore notice before the end of Paternity Leave would 
not be possible. Therefore, though fathers should be encouraged to provide as much notice as 
possible, failure to give notice in advance should not bar the father/partner from taking Neonatal 
Leave. Overall, in keeping with the stated aim of investing in people and supporting families, we 
consider that the system should be as simple as possible, without onerous notice requirements 
which are likely to be unsuited to many cases. The simpler that policies and procedures can be on 
this new right, the better.  We believe that the system would benefit from pro forma notices being 
easily available online, to be accompanied by a declaration provided by the hospital when a child 
leaves neonatal care (see below). Consideration also needs to be given to the interaction with 
Shared Parental Leave so that any notice requirements takes those periods into account. Finally, it is 
fairly common for fathers to take holiday at the end of Paternity Leave to maximise their time with 
their new child so this would need to be taken into account in terms of giving notice/the point at 
which Neonatal Leave would be deemed to commence.  Fathers should not lose out on the holiday 
they have elected to take in order to spend more time with their family.  

 

Question 13: Do you agree that a mother should be required to give notice in advance of the end 
of her other statutory leave entitlement to Maternity Leave in order to take Neonatal Leave? 

ELA Response: 

See response to Q12. Mothers should be encouraged to give as much notice as possible but it should 
not be a bar to entitlement.  It must be recognised that notice may not always be possible.  This will 
be particularly true where the mother had only planned to take a short period of Maternity Leave. 
Again, we feel that, in keeping with the stated aim of investing in people and supporting families, the 
system should be as simple as possible, which includes having as little divergence between the rules 
for mothers and fathers/partners as possible.   

 

Question 14: What would be a reasonable notice period for Neonatal Leave: 

A. For fathers/partners taking Neonatal Leave at the end of Paternity Leave? 

ELA Response: Other 

B. For mothers taking Neonatal Leave at the end of Maternity Leave? 

ELA Response: 

Notice that should be given as soon as baby discharged from neonatal care 



As above we don’t consider it practicable to require fathers to give notice of Neonatal Leave, it 
doesn’t reflect the realities of the situation for many.  To support employers, fathers should be 
encouraged to give as much notice as possible, ideally a week or more, but this will depend very 
much on whether entitlement to leave accrues before two weeks as if it accrues on two weeks, 
fathers wouldn’t be able to give any notice before the end of their Paternity Leave if, as in many 
cases, they do not know that their baby would be spending sufficient time in neonatal care to 
qualify.  Provision could be made for keeping the lines of communication with employers open, such 
that the potential for Neonatal Leave being required is flagged to employers as far as possible, 
before the leave commences/entitlement accrues. However, failing to provide notice should not be 
a barrier to entitlement when this is not practicable. Whilst statistically most mothers do take more 
than a few weeks of Maternity Leave, some may only take a few weeks such that any long notice 
period requirement would be impossible.  The key to making this leave successful is to keep it simple 
and not overcomplicate it with different entitlements/notice periods for fathers and mothers.  We 
consider that notice periods for father and mother should be aligned as far as possible.  At a 
minimum one could require both fathers and mothers to give notice as soon as the baby is 
discharged from neonatal care but that could be after a very long period and could create issues 
where fathers do not return to work after Paternity Leave and the employer is not provided with 
notice as to why.  A requirement to give notice after a reasonable period in neonatal care (linked to 
the point at which the entitlement accrues) would be logical but there should be an element of 
discretion such that if someone was late with that notice with good reason, the leave couldn’t be 
automatically refused. Again, we consider encouraging good lines of communication (and ensuring 
both employee and employer understand what is acceptable) will be a key factor in the success of 
the legislation.   

 

Question 15: What level of communication could be expected between a father/partner wishing 
to take Neonatal Leave at the end of Paternity Leave on a week-to-week basis while the baby is in 
hospital and their employer? 

ELA Response: 

Communication should be light-touch, and only when new information is available 

 

Section 4: Evidence of entitlement to Neonatal Leave and Pay 

Evidence of entitlement to Neonatal Leave and Pay 

Question 16: Do you agree that employers should be allowed to ask for evidence of entitlement to 
Neonatal Leave and Pay: 

A.  From fathers and partners taking Neonatal Leave and Pay at the end of Paternity Leave? 

ELA Response: Strongly agree 

 
B. From mothers taking Neonatal Leave and Pay at the end of Maternity Leave? 

 

ELA Response: Strongly agree 



C. If you agree or strongly agree, what evidence would it be reasonable for an employer to 
request? 

ELA Response: 

The key to this process is to make it simple and easy for all involved.  We suggest adding a 
pro-forma page (in duplicate) to the red book which is issued to all new parents.  The 
midwife/hospital staff could fill this out in a similar way to the MATB1.  The form is therefore 
easily accessible to all and the hospital staff will become familiar with completing 
it.  Thought will need to be given to how easy it will be to submit a paper form to an 
employer when individuals are in hospital.   

 

Section 5: The right to return 

Employment protections and the right to return 

Question 17: Do you agree that parents on Neonatal Leave should have the same protections as 
employees on parental leave in respect of older children? 

ELA Response: 

We understand that the purpose of Neonatal Leave is in effect to extend maternity leave, 
paternity leave or Shared Parental Leave. We therefore believe that rather than giving 
parents on Neonatal Leave the same rights as those on parental leave, they should be given 
the same rights as maternity leave, paternity leave or Shared Parental Leave. This would in 
the case of maternity leave include rights on redundancy under Reg 10 Maternity and 
Parental Leave Regulations 1999.  

Giving parents on Neonatal Leave these same statutory protections would ensure fairness, 
the uniform application of family rights, and clarity as to what the employee and employer 
can expect in this situation. Additionally, if the legislation is to achieve its protective purpose 
and to avoid dissuading employees from taking the leave then employees will require legal 
protection. We also recognise the benefits that this would have in providing certainty about 
the legal status of such employees across the entirety of the leave period, and in allowing 
employers, advisors, third sector organisations and other sources of advice to quickly and 
easily explain the protections which are extended to such employees.  

Going through a period in which a baby is in neonatal care is extremely upsetting, and more 
fraught than the experience of new parenthood might otherwise be.  On this basis, it would 
be unfair if an employee enjoyed the benefit of this ‘day one’ right to Neonatal Leave; only 
to suffer detriment upon their return to work, or to find themselves being made redundant 
without the benefit of protection under employment law. This should not be a time at which 
employers have any option of dismissing or mistreating vulnerable employees who had 
taken off (potentially at some significant length) additional time to care for their baby, and 
baseline statutory protections should be aligned with those enjoyed by all parents returning 
to work after the birth of their child.    

 

 



Question 18:  

Do you agree that parents on Neonatal Leave should have the same right to return to work as 
employees on parental leave in respect of older children? 

As per our response to question 17, we believe that rights to return should mirror maternity, 
paternity or Shared Parental Leave: giving the same right to return to work to all parents returning 
from family leave would mean certainty and fairness, and would alleviate any worries about ongoing 
employment/ income which a new parent might otherwise face in this situation. This will particularly 
affect parents taking Paternity Leave, or Maternity/Shared Parental Leave of 26 weeks or less, for 
whom the right to return is to the same job, rather than a suitable alternative if not reasonably 
practicable. Whilst the potential right to take up to another [X] amount of weeks of Neonatal Leave 
will affect employers who had not anticipated their employee being absent for a significant period, 
and who had not otherwise arranged cover for absent employees, we think that it should not be too 
great an additional burden, particularly if the total length of entitlement were capped.  In a situation 
where the individual employee in question were taking two weeks’ Paternity Leave, their maximum 
period of absence from work after Neonatal Leave would not be any greater than a period of Shared 
Parental Leave.   In the case of a mother or primary adopter returning from a period of Additional 
Maternity or Adoption Leave, for example, the employer should already have planned for extended 
absence and will presumably have received notice of the Neonatal Leave some time before it is 
taken.  Primarily, in meeting the policy objectives of the introduction of Neonatal Leave, assuring the 
affected employee of their statutory right to return to work following Neonatal Leave is the security 
they would ultimately need from their employer during such a period of stress and anxiety.   In 
short, there is little point introducing this protection if it is not matched by a right to return to work 
that mirrors their entitlement under other forms of leave available immediately after birth. 
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