
 

PO Box 1609 
High Wycombe 
HP11 9NG 
 
TEL 01895 256972 
E-MAIL ela@elaweb.org.uk 
WEBSITE www.elaweb.org.uk 

 

 

 

 

 

 

BEIS Consultation: Confidentiality clauses: measures to prevent 
misuse in situations of workplace harassment or discrimination 

 

 

Response from the Employment Lawyers Association 

 

 

2 May 2019 

  

mailto:ela@elaweb.org.uk


 

2 

 

BEIS Consultation: Confidentiality clauses: measures to prevent misuse in situations 
of workplace harassment or discrimination 

 
Response from the Employment Lawyers Association 

 

2 May 2019 

 
 

ABOUT ELA 

 

The Employment Lawyers Association (‘ELA’) is an a-political group of approximately 6,000 

UK employment law specialists, including in house employment lawyers, trade union lawyers 

and private practice lawyers who advise employers and employees, and represent clients in 

Courts and Employment Tribunals.  ELA’s volunteers do not lobby on behalf of third parties or 

comment on the political merits of proposed legislation.  However, we are happy to offer legal 

and practical insight gained from our experience as employment lawyers.  ELA has no role in 

regulating the conduct of employment lawyers.  (These functions are carried out by the Law 

Society and Solicitors Regulation Authority.)  ELA’s Legislative & Policy Committee includes 

Barristers and Solicitors who meet regularly for a number of purposes, including to consider 

and respond to proposed new legislation.  A working party has been set up by ELA’s 

Legislative and Policy Committee to respond to this Consultation. The members of the working 

party are listed at Appendix 2 at the end of this response paper. 

 

EXECUTIVE SUMMARY 

 

A. The working party established for the purposes of responding to this important 

consultation is drawn from the broad constituency of ELA members across the UK and 

with differing experiences of advising employers (in both the private and public sectors) 

and employees.  The views expressed represent a consensus drawn from the various 

views expressed by the working party.  They, naturally, do not represent the full range 

of views of all ELA members.  

 

B. As advisers to employers and employees, to those making allegations of misconduct 

and to those alleged to have committed and/or be responsible for misconduct, the 

working party considers that there is a place for further review and regulation of 
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confidentiality agreements (or NDAs), particularly in settlement agreements, to reduce 

the risk that such agreements prevent proper reporting of sexual misconduct at work. 

 

C. It is equally important to recognise that agreements including provision for 

confidentiality are a vitally important dispute resolution tool in a broader commercial 

and employment context.  Accordingly, proper use of confidentiality provisions should 

not be excessively restricted.  The working party considers that any restrictions must 

therefore be proportionate to the desire on both sides to be able to bring a wide variety 

of employment-related disputes to a conclusion without undue uncertainty as to what 

might happen in the future.  Individuals who have suffered sexual harassment in the 

workplace may, for a variety of reasons, decide against reporting to the authorities or 

litigating. Confidentiality should be available as an option for individuals who want to 

make this choice.  (Employees may, for example, be worried about the impact of 

disclosure on future employment prospects or on children or other family members.)It 

is also important to recognise that there is often significant dispute between the parties 

over facts; that it is not always possible for the employer to ascertain the truth with 

certainty; and that there is no practical remedy for defamation available to ordinary 

people with limited means.  Damage to reputation can have a very significant impact 

on employees’ personal and working lives, and future income. 

 

D. In the working party’s view, there is a need to establish clear parameters as to those 

disclosures that must not be restricted following the settlement of claims.  

 

E. We recognise the benefit of oversight for confidentiality clauses but this would be a 

difficult framework to introduce and maintain.  The main concern for solicitors advising 

both sides is the lack of regulatory clarity.  This has been further underlined with the 

SRA’s warning notice of 12 March 2018.   It is vital that all of the moving parts which 

govern use of confidentiality provisions in settlement agreements are reviewed together 

to ensure that there is consistency.  The current whistleblowing legislation, 

discrimination provisions, the SRA notice, any new statutory code of practice and the 

proposals from BEIS must all work in harmony to avoid on-going uncertainty for 

employees, employers and their advisers in the broader interests of being able to 

resolve workplace disputes. 
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F. Further, we would emphasise that looking at confidentiality agreements in isolation is 

not sufficient to address the serious underlying issue of sexual harassment.  In our view, 

a broader review is needed of the framework which protects individuals and provides 

recourse in relation to such conduct.  Review should include consideration of matters 

such as training (mandatory perhaps for larger companies), and should also consider 

granting investigation and enforcement powers to a statutory body such as the Equality 

and Human Rights Commission (‘EHRC’) to encourage bystander intervention and 

remove the emphasis from the victim to pursue redress.  We consider that introducing 

meaningful sanctions is the only way to achieve real change, such as the substantial 

fines capable of being imposed under the GDPR.  An overhaul of cultural norms is 

required to achieve a genuine reduction in sexual harassment and related inappropriate 

conduct.  

 

 

Question 1 

 

Do you have any examples of confidentiality clauses, in employment contracts 

or settlement agreements, that have sought to cloud a worker’s right to make a 

protected disclosure, or overstretch the extent to which information is 

confidential?  If so, please describe these. 

 

1. We have provided various examples of recent confidentiality clauses drawn from 

settlement agreements, contracts of employment and COT3 agreements.  These are 

examples of agreements in current use as seen by certain members of the working 

party when advising clients.  For ease these are attached as Annex 1. 

 

2. We note that there is some variance in the approach of the clauses and some that still 

do not expressly carve out protected disclosures (Example 2).  The most commonly 

used phrase is ‘as required by law.’  This does not go far enough to expressly carve 

out an employee’s ability to make a protected disclosure once they have signed a 

settlement agreement etc.  However, some clauses do go further and expressly carve 
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out the applicable legislation as well as stating ‘as required by law’ (Example 1 and 

Example 8).   

 

3. You will see that Example 1 and Example 8 extend the employee’s ability to make 

disclosures as required by law but also to the Equality and Human Rights Commission.  

Reference to the EHRC is rare, but ELA members are increasingly seeing this carve 

out being included in preparation for the EHRC becoming a prescribed body under the 

whistleblowing provisions.  Example 7 enables a disclosure to a regulator, government 

agency or care provider and is notable as in this case the respondent was a care 

provider. It was actually the care provider that insisted that they are able to report the 

employee to a regulator once settlement had been reached.   

 

4. Example 2 could be problematic (and an overstretch of a duty) as the respondent was 

a local authority and agreement seeks to prevent employee from making disparaging 

comments.  In this scenario an employee may wish to complain about local authority 

services that are wholly unrelated to their employment but may still see the local 

authority brought into disrepute.   Similarly, employers often include “current or former 

employees and/or shareholders” within the group of people against whom disparaging 

or critical comments cannot be made.  This can be a very wide group and may impact 

on future employment (or other) relations with individuals.  Those signing such wide 

clauses may not be aware of who falls within the defined group.  

 

5. There are a number of examples we have seen of confidentiality clauses becoming 

longer and more involved.  They may better particularise what can be disclosed, what 

cannot be disclosed and in what circumstances (Example 5 and 8).  The clear trend 

is towards better and clearer examples following recent developments and the SRA 

and Law Society guidance.     

 

6. We have also come across examples of far-reaching non-disclosure agreements for 

private households which attempt to prevent an employee from making any disclosure 

whatsoever and have extensive definitions of confidential information – these have 

proven unenforceable when employees have taken steps to litigate in circumstances 



 

6 

 

such as sexual harassment claims.    In our view, these are not representative of the 

majority of such agreements.   

 

 Question 2 

 

In your view, should all disclosures to the police be clearly excluded from 

confidentiality clauses? Why?  

 

7. Yes, the working party agrees that appropriate disclosures concerning an actual or 

potential criminal offence to the police should not be prevented by a settlement 

agreement. In practice, most settlement agreements already expressly allow 

disclosures to relevant statutory or regulatory authorities.  It would be prudent to also 

expressly refer to disclosure to the police to ensure that all parties are clear about their 

right to report.  This is entirely consistent with the approach taken by the SRA in its 

warning notice, with which we agree, namely that it would be an improper use of an 

NDA if that agreement sought to prevent anyone from “reporting an offence to a law 

enforcement agency”.  The working party is mindful that misunderstandings as well as 

restrictive wording can potentially prevent reporting.  Plain English regarding freedom 

to report to the police would be helpful. 

 

Question 3 

What would be the positive and negative consequences of this, if any?  

 

8. In the view of the working party, including the police in the list of those excluded from 

confidentiality clauses is overwhelmingly positive in making it clear and obvious to 

those signing settlement agreements that nothing in that agreement prevents them 

from doing so.  

 

Question 4 

Should disclosures to any other people or organisations be excluded? 

 

9. In the view of the working party, the focus should be firmly placed on ensuring that no-

one who signs a confidentiality agreement is improperly prevented from making a 
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protected disclosure, reporting an offence (including sexual misconduct at work) or 

making proper reports to regulators.  There is also a good case for excluding 

disclosures to certain other people/organisations from the scope of confidentiality 

clauses.   The policy considerations differ depending on whether the clause is 

contained in an employment contract or in a settlement agreement.  In the latter case 

a dispute has often already arisen which may well have raised matters which it would 

be appropriate to disclose to other third parties.   Many of these exclusions are included 

as a matter of course in settlement agreements and, with the exception of reporting to 

HMRC/regulators (see below), we do not consider that these common exceptions to 

confidentiality clauses warrant statutory intervention. 

Settlement agreements 

10. In our experience, disclosures by the employee to the following categories of 

people/organisations are often already excluded from the ambit of confidentiality 

clauses in settlement agreements:  

a. Spouse/civil partner/immediate family (generally this is on the basis that they 

must agree to keep it confidential and the employee is responsible for any 

breach of confidentiality by them); 

b. HMRC; 

c. Other regulators, such as the FCA; 

d. The employee's recruitment consultant or a prospective employer (but only to 

the extent necessary to discuss their employment history); 

e. The employee's professional advisers (e.g. accountants, tax or legal advisers); 

f. The employee's medical advisers.  Historically an express exception for such 

advisers has not been widespread practice but this has become more common 

following the controversy over the settlement agreement entered into by Zelda 

Perkins with Miramax. 

Dealing with each of these in turn:  

11. Spouse/civil partner/immediate family – these are often excluded in practice in any 

case, reflecting the fact that those individuals will be likely to be aware of the dispute.   

This tends not to be a controversial point in negotiations over settlement agreement 
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terms, and we do not consider that there is a need for this exclusion to be legally 

mandated. 

 

12. However, if the Government is minded to require such an exclusion, to preserve 

confidentiality and in view of the nature of the relationship, employers often seek 

assurances that any such exclusion would be on the basis that the employee is 

responsible for ensuring that the spouse/civil partner/immediate family member agrees 

to keep it confidential and the employee is responsible for any breach of confidentiality 

by them. 

 

13. HMRC: the employee may well need to disclose details of the agreement (and 

potentially some details of the surrounding circumstances) to HMRC in order to comply 

with their legal obligations or to challenge any incorrect tax demand.  This exclusion is 

standard and arguably should be mandated. 

 

14. Other regulators:  it is important to recognise that there is a distinction between 

disclosures that an employee is obliged to make (whether under statute or professional 

regulation) and disclosures that an employee makes voluntarily.   In relation to the 

former, the confidentiality term should not override any legal or regulatory obligation to 

which the employee is subject and it makes sense for it to be a legal requirement for 

this to be expressly excluded from any such term in the interests of clarity. 

 

Voluntary disclosures 

a. In relation to voluntary disclosures, the position is more complex.   Employers 

often expect that a settlement agreement (for which confidentiality is often a 

major commercial driver) will give them some certainty that an employee or 

former employee will not be able to make unfounded complaints to a regulator 

(which could entail significant management time and resources) or, arguably, 

make complaints to a regulator without first raising them with the employer and 

exhausting any internal mechanisms.  There is a balance to be struck between 

public interest in the disclosure and rectification of malpractice and employers’ 

desire for certainty and finality.   
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b. If voluntary disclosures to a regulator were to be excluded from the scope of 

confidentiality clauses, it would be important, in our view, to include some clear 

limits to this principle.   The approach set out in Part IV of the Employment 

Rights Act, whereby disclosures to prescribed persons1 are treated as 

qualifying disclosures if the failure complained of relates to that prescribed 

person's remit and the complainant believes that the information disclosed is 

substantially true, is helpful.  An appropriate balance between the interests of 

the parties in ensuring confidentiality and disclosures being in the public 

interest may be struck by additional requirements that the disclosure: 

• be made "in good faith"; 

• be of "serious wrongdoing"; and 

• be to a regulator which has a proper interest in receiving 

that information in the public interest. 

 

15. However, it is also evident that whistleblowing protections are complex and do not 

apply to all categories of persons who have protections under the Equality Act 2010. 

Further, it is not always clear to employees what a protected disclosure is and 

additional requirements will only serve to create additional layers of complexity.  Once 

an employee has signed the settlement terms and left the employer, they may not be 

in a position to engage a legal representative to advise on the making of voluntary 

disclosure.  Given the complexity of whistleblowing legislation it can also be difficult for 

the adviser to provide advice with certainty.  Some employment lawyers may consider 

that it would be better to ensure that individuals are free to make disclosures and to 

allow regulators the freedom to decide whether it is appropriate to pursue the matter. 

 

16. Recruitment consultant or prospective employer to the extent necessary to discuss 

employment history:  this tends not to be a controversial point in negotiations over 

settlement agreement terms.  We do not believe that there is a need for this exclusion 

to be legally mandated.   In many cases key undisputed facts relating to the 

employment and/or its termination can be recorded in a settlement agreement and this 

                                                 
1 See list here https://www.gov.uk/government/publications/blowing-the-whistle-list-of-prescribed-people-and-bodies--2/whistleblowing-
list-of-prescribed-people-and-bodies 

https://www.gov.uk/government/publications/blowing-the-whistle-list-of-prescribed-people-and-bodies--2/whistleblowing-list-of-prescribed-people-and-bodies
https://www.gov.uk/government/publications/blowing-the-whistle-list-of-prescribed-people-and-bodies--2/whistleblowing-list-of-prescribed-people-and-bodies
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can provide a helpful framework for disclosure, references for potential new employers 

etc.  Mandatory terms may restrict the freedom to negotiate terms flexibly. 

 

17. Professional advisers:  we agree with the Law Society guidance that most settlement 

agreements allow for the employee entering into the agreement to disclose relevant 

terms for the purposes of seeking tax of other professional advice.  We would not 

support making this a mandatory exclusion to a confidentiality clause. 

 
18. Medical practitioners: Employment disputes are often difficult and stressful for 

employees, and can require individuals to seek medical support either during the 

dispute or after it.  There is a strong case in such instances that the employee should 

be able to disclose details of their employment history and any dispute to a medical 

practitioner or therapist in order to seek treatment, without fearing that this would place 

them in breach of confidentiality terms. We therefore consider that settlement 

agreements should expressly exclude disclosures for the purposes of taking medical 

advice but, in order to safeguard the confidentiality of the information disclosed in the 

interests of both parties, the exclusion should apply only to advice from regulated 

practitioners who agree to respect the confidential nature of that information including 

in accordance with their professional obligations.  However, it is recognised that many 

individuals may not be aware of the regulatory bodies that govern therapists and any 

express term excluding disclosures to therapists should include reference to the 

relevant regulatory bodies such as UKCP and BACP.  We would not support making 

this category a mandatory exclusion to a confidentiality clause. 

 

19. Whilst the consensus within the working party was that there is currently no pressing 

need to make carve-outs that are normally volunteered by the employer, or easily 

agreed following request, mandatory, it is likely that many employment lawyers will 

disagree.  It is important, too, to recognise that many settlement agreements are not 

drafted by lawyers or negotiated flexibly.  There is a risk that making only a limited 

number of carve-outs mandatory (e.g. reporting to the police and regulators and 

protected disclosures), will inadvertently legitimise the absence of other common 

carve-outs (e.g. regarding medical advice). 
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Question 5 

 

Are there any other limitations you think should be placed on confidentiality 

clauses in employment contracts or settlement agreements?  

  

20. The working party considers that a code of practice/guidance would be helpful to set a 

clear best practice benchmark for all and provide clarity in this area as to what types 

of provisions/restrictions are now considered appropriate in Settlement Agreements 

and COT3’s.  This would particularly assist those advising on and negotiating 

settlement agreements for employees.  This could also be made available to 

individuals who are signing an agreement.  Further, whilst employees are required to 

take legal advice on a settlement agreement, employers are not. As such a clear code 

of practice would be of benefit in explaining to employers who choose to deal with 

these matters without legal advice what the expectations now are. 

 

21. Some members of the working party have raised concerns about certain clauses that 

are inserted into settlement agreements for “deterrent value”, such as claw back 

clauses (e.g. requiring the employee to pay back compensation if confidentiality terms, 

or any term of the agreement is breached).  Any code of practice could offer guidance 

on whether they should be included in agreements.   Again this may also help in 

achieving resolution where the employer resists amendments, and in reducing legal 

costs. 

 

22. We note developments that have taken place in the US recently in States such as 

California and New Jersey, which include rules to the effect that while a confidentiality 

clause can be binding on the employer, it cannot bind the employee.  We consider that 

such rules go a step too far and are not proportionate.  We recognise that there is 

benefit in having such restrictions available for the protection and benefit of both 

employers and employees. Provided employees are well advised and understand the 

effect of the restriction they are agreeing to, and that such restriction meets the 

requirements set down in law (including those which materialise from the present 

consultation), it should be legally permissible for the restriction to be binding on both 

parties. 
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Question 6 

 

Do you agree that all confidentiality clauses in settlement agreements, and all 

written statements of employment particulars, should be required to clearly 

highlight the disclosures that confidentiality clauses do not prohibit? 

 

23. In answering this, we have considered: 

a. that written statements of particulars, which are used at the outset of an 

employment relationship, serve a different purpose to settlement agreements, 

which are used at the end of the relationship to settle a dispute that has arisen 

during the employment relationship; 

b. the legislative amendments coming into force on 6th April 2020 which will 

extend the requirements in relation to written statements of particulars to 

workers and provide for these terms to be given to employees and workers 

prior to the employment commencing;  

c. that it is not currently a legal requirement to receive independent legal advice 

when agreeing terms of employment (as it is to enter into a legally enforceable 

settlement agreement); and  

d. that it is primarily through settlement agreements that the minority of employers 

misusing confidentiality clauses have sought inappropriately to silence victims 

of workplace harassment or discrimination. 

 

Written Statement of Particulars  

 

24. We think it would be helpful for all employees/workers to know that in signing up to 

confidentiality clauses designed legitimately to protect an employer’s business, they 

are not prevented from making any disclosures of criminal matters to the police (or 

other relevant law enforcement agencies), from making a report to a regulator or from 

making a protected disclosure pursuant to section 43(J) Employment Rights Act 1996. 

 

25. This could be achieved with legislation to ensure that in neither written statements of 

particulars in accordance with section 1 Employment Rights Act 1996 nor in any other 
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written document2 can employers limit the individual from making disclosures to the 

police (or other relevant law enforcement agencies) or to a regulator or making a 

protected disclosure pursuant to section 43(J) Employment Rights Act 1996.  Basic s1 

Statements are unlikely to have a confidentiality clause but more complex contracts 

will and the exceptions as outlined in the paragraph above could be highlighted.  In our 

experience many employers will have comprehensive whistleblowing policies in place 

which already make this clear 

. 

26. Limiting the extent of confidentiality clauses as proposed would, in our view, serve the 

public interest in ensuring that unlawful and potentially unlawful activities are 

appropriately reported and not silenced due to the potential inequality of bargaining 

power between an employer and employee/worker at the start of their relationship. 

(This is heightened by the fact that the average employee or worker is unlikely to 

receive legal advice at this point and that they will be keen to cooperate in order to 

secure their role and/or preserve their working relationship with the employer). 

 

 

Settlement Agreements  

 

27. Following a dispute, and at the point where employees are willing to waive making 

claims, usually in exchange for a financial payment, it is legitimate in our view for the 

employer to seek confidentiality.  That said, we agree that limitations on the restrictions 

that can be applied should be made clear. 

 

28. Plain English should be used. It would not be practical to list all the disclosures that 

confidentiality clauses do not prohibit but some clear carve outs would be helpful. In 

practice, an employee will either have a legal adviser (or a trade union representative, 

or will be signing a standard form COT 3 agreement with the involvement of ACAS) so 

                                                 
2 We note the case reported in the press in which a former NHS employee is now appealing the lawfulness of 
two Non-Disclosure Agreements she entered into with her former employer without the benefit of 
independent legal advice because the confidentiality clauses were not agreed as part of a settlement 
agreement to settle statutory claims.   

https://www.telegraph.co.uk/news/2019/03/23/whistleblowing-nhs-worker-challenge-nda-test-case-gagging-
orders/ 
 

https://www.telegraph.co.uk/news/2019/03/23/whistleblowing-nhs-worker-challenge-nda-test-case-gagging-orders/
https://www.telegraph.co.uk/news/2019/03/23/whistleblowing-nhs-worker-challenge-nda-test-case-gagging-orders/
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the inequality of bargaining power and/or inability to understand the terms of any 

confidentiality clause may be less of a concern than it might be on entry into an 

employment relationship.  Nevertheless, we see no disadvantage in stating clearly that 

certain disclosures can or cannot be made, not least because an employee who 

revisits the agreement some time later may no longer have the benefit of a legal 

adviser on hand to assist them in interpreting the clause. 

 

29. In addition, some members of the working party would go further and recommend that 

any warranties that seek to undermine or impair employees’ ability to make disclosures 

in accordance with s 43(J) Employment Rights Act 1996 are not enforceable.  

Examples of such warranties that could offer a form of “backdoor” enforcement of 

confidentiality include: employees being asked to confirm that matters they have raised 

internally have been satisfactorily resolved or that they are not aware of any 

circumstances that could amount to their employer being in breach of their regulatory 

requirements.  Warranties requiring individuals to confirm that they are not aware of 

any wrongdoing by the employer are also commonly seen in settlement agreements.  

 

Question 7 

 

As part of this requirement, should the Government set a specific form of 

words? 

 

30. We note that The Women and Equalities Select Committee recommended the 

Government set standard, approved wording that sets outs limitations for 

confidentiality clauses and a clear explanation of what disclosures are protected under 

whistleblowing law. 

 

31. We can see some advantage in having mandated confidentiality clauses to provide 

clarity, particularly to individuals and small businesses who may not have the financial 

means to obtain legal advice on tailored wording.  However, as indicated at the outset 

of this paper, confidentiality clauses are used as part of a settlement of wide-ranging 

disputes and rigid drafting may not be applicable to the particular issue under dispute 

and may act as a bar to achieving an appropriate settlement. 
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32. We share the Government’s concern that: 

a. requiring a single form of words in any written contracts between employers 

and their employees/workers could become quickly out of date as other 

protections develop over time.  Even if the prescribed wording were updated in 

connection with any legislative changes to keep it ‘current’, there is a risk that 

not all employers would keep up to date with changes in the prescribed wording 

and it would be unfortunate if such a failure (caused by a genuine mistake or 

administrative oversight) resulted in a confidentiality clause being void; and  

b. legislating for specific wording explaining what disclosures are protected under 

whistleblowing law could affect the way courts interpret the legislative definition 

of a ‘protected disclosure’ by imposing a more prescriptive meaning than the 

legislation intends. 

 

33. We recognise that it may be difficult for a lay person (or even their lawyer) to identify 

what will or will not constitute a protected disclosure, given the complexities of the 

relevant legislation.  We would not suggest that an attempt is made to simplify the test 

for the purposes of any confidentiality provision or to explain in summary terms what 

will or will not constitute a protected disclosure.  Instead, we think that it may be more 

helpful to consider whether other carve-outs to confidentiality clauses can be 

introduced which would be easier to understand than the test for a protected 

disclosure.  Our view is that the primary carve-outs should be for reporting to the police 

or a regulator.  If an employee were able to rely on either of these two express carve-

outs, they would not need to concern themselves with whether or not their action in 

reporting any concerns to the police or a regulator also constituted a protected 

disclosure. 

 

34. Rather than specific wording being mandatory, the working party considers that it 

would be helpful for both ACAS and the EHRC to attach examples of acceptable 

confidentiality clauses where allegations of discrimination and harassment have been 

made as part of the Statutory Code of Practice they are drafting.  This would provide 

individuals and employers with base wording from which any proposed deviation 

(particularly by employers) would need to be considered by the employee and their 
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independent legal adviser.  We believe this would enable parties to contract in the 

future in a manner appropriate to their needs, restricted only by the general limits 

described in the answer to Q.6 above, and in a way that reduces the opportunity to 

silence victims of harassment or discrimination inappropriately. 

 

Question 8 

 

Do you agree that the independent advice a worker receives on a settlement 

agreement should be specifically required to cover any confidentiality 

provisions? 

 

35. Whilst we agree with the broad principle that a worker should receive independent 

advice on the confidentiality provisions in any settlement agreement, we are concerned 

at the efficacy of that requirement because:- 

a. We think, in practice, this requirement will simply be dealt with by a written 

acknowledgment being included in the Settlement Agreement to the effect that 

the advice has been given; 

b. It will not necessarily make any substantive difference to the quality of that 

advice; 

c. The quality of that independent advice is not capable of being monitored or 

evaluated on a systematic basis: there is a difference between simply being 

advised what the provisions mean and being advised as to whether those 

provisions could and/or should be challenged/negotiated; 

d. The quality and extent of the advice is determined by the financial contribution 

of the employer as the average employee rarely wishes or is able to pay for 

additional advice – it is extremely rare for free  independent legal advice to be 

available.  It would be better if the onus were on the employer to ensure that 

the wording is sufficiently clear and unambiguous so as to ensure that an 

individual can understand the provisions. 

 

36. It is also worth noting that, under s.203 Employment Rights Act 1996, the relevant 

independent adviser may not be a qualified lawyer – trade union representatives and 

officers and law centre advisers who have been certified (by the union or law centre 
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respectively) can also currently give advice on the effect of the agreement.   The effect 

of requiring more extensive advice on confidentiality terms could potentially prohibit 

such non-lawyer providers from advising on settlement agreements. 

 

A statutory cooling-off period? 

 

37. Some members of our working party support the idea of having a “cooling off” period 

to avoid employees feeling pressed to sign Settlement Agreements at least in line with 

the time period set out under section 111A of the Employment Rights Act 1996 in the 

context of pre-termination negotiations and the approach taken in consumer legislation 

and in the US.  However, this was not a unanimous view with other members 

expressing concern as to the potential impact on reaching settlements in a number of 

contexts including time critical commercial transactions, where stock exchange 

announcements need to be made and at the doors of the court/Employment Tribunal.  

Speedy resolution can also be of benefit to the individual employee. 

 

Written guidance to be annexed to any Settlement Agreement provided to an individual 

(or included in a covering letter) 

 

38. In our view, it would be preferable to require a clear written statement setting out what 

the confidentiality clause does not prohibit, so that this is readily understood by the 

employee entering into the agreement. 

 

39. It is a statutory requirement for a valid Settlement Agreement that an employee 

receives advice on the terms and effect of the Agreement but there is no further 

prescription as to how far this advice needs to go or what form it would take. 

. 

40. There is an ACAS Code of Practice on Settlement Agreements, but most employees 

are not aware of it or made aware of it.  For example, employees may not understand 

that a Settlement Agreement is voluntary and that it can be negotiated (see paragraph 

5 of the ACAS Code of Practice on Settlement Agreements. 
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41. Some advisers provide a covering letter to employees with a Settlement Agreement, 

but this is not routine. It may therefore be most practicable for there to be a requirement 

for a clear statement to be annexed to a Settlement Agreement. 

 

42. This statement would be required to set out what the confidentiality clause does not 

prohibit, so that this is readily understood by the employee entering into the agreement. 

  

43. The ACAS non-statutory Guide on Settlement Agreements already includes a 

discussion on confidentiality (see page 18) but this could be made more detailed and/or 

inserted into the Code of Practice. Few employees are aware of the existence of non-

statutory Guide.  The statement could also be required to include a reference or link to 

the ACAS Code of Practice and Guide. 

 

44. The statement could also be required to signpost the individual to relevant bodies 

offering free advice (such as ACAS and Protect) so that they can seek further 

advice/information on their position. 

 

Question 9 

 

Do you think a confidentiality clause within a settlement agreement that does 

not meet any new wording requirements should be made void in its entirety?  

What would be the positive and negative consequences of this? 

 

45. We have assumed that the reference to “the new wording requirement” is to the twin 

proposals that (i) there be standard “acceptable” wording for any confidentiality clauses 

and (ii) a clear statement setting out the limitations of those clauses. 

 

46. The positive consequence to making void those confidentiality clauses that do not 

comply with these twin proposals is that consistency would be encouraged; a standard 

and “acceptable” approach towards confidentiality should become near universal , and 

well-resourced parties could not pressure vulnerable opponents into accepting 

onerous clauses.  Further, since there would be no scope for “blue pencilling” 

confidentiality clauses (that is, allowing the courts to cut out the offending bits of 
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clauses), outcome of any litigation should be more straight forward to predict.  There 

is much value in predictability when it comes to litigation. 

 

47. However, there are also some significant negative consequences to such an approach 

as follows: 

a. There may well be exceptional circumstances in which a bespoke approach to 

confidentiality is legitimate and yet this would become near impossible if 

clauses were unenforceable if they differed from a standardised format. 

b. Settlement agreements are often negotiated and drafted at the court door or 

under circumstances of extreme pressure.  Drafting errors can and do 

inadvertently occur.  It would be disproportionate in those circumstances for an 

entire clause to be void.   Moreover, often the confidentiality clause will be very 

important to the employee and rendering an entire clause void for what may be 

nothing more than a technical breach would be draconian, disproportionate and 

undermine the aims and desires of the parties.   

c. Further, it is possible that the most vulnerable claimants, who cannot access 

experienced employment lawyers who regularly advise on settlement 

agreements, may be at the most risk of entering into agreements with “void” 

confidentiality clauses drafted by inexperienced advisors.  In our experience, it 

is still relatively common for parties to be advised by lawyers who have little 

knowledge of best practice or access to up to date precedents.  Accordingly, it 

may be that perfectly workable confidentiality clauses are routinely “void” 

because of overly prescriptive rules. 

 

48. Overall, we consider that a middle ground might be the best way forward whereby 

clauses would be void in so far as they were not compliant unless the breach was a 

mere technical one.  We consider that this would create a high degree of consistency 

whilst also ensuring that clauses were not routinely void in a draconian or 

disproportionate way. 
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Question 10 

 

Do you agree with our proposed enforcement mechanism for confidentiality 

clauses within employment contracts?  What would be the positive and negative 

consequences of this? 

 

49. Our concern with the proposal to enforce the obligation regarding the confidential 

information clause through the existing “right to a written statement” mechanism is that 

it does not afford the employee a stand-alone right of action.  This places an onerous 

burden on employees to raise a claim based on some other ground, with the new right 

only ancillary to that other claim.  The assumption that workers are unlikely to bring 

tribunal claims for the simple fact of a confidentiality clause not meeting wording 

requirements is difficult to sustain.  Indeed, many employees may choose to do so if 

there was a mechanism in place to enforce this right.  We can see that for reasons of 

proportionality it would be reasonable to afford a period of time for the employer to put 

in place the necessary contractual wording (the existing two months seems fair). After 

that stage, we consider it reasonable that the employee has the right to bring a stand-

alone claim for failure to include correct confidentiality language in the statement with 

a remedy of, say, two weeks’ pay (capped at the statutory rate).  This assumes that 

there is, by the stage of implementation of such a mechanism, a clear framework 

setting out what information is necessary in a confidentiality clause (including statutory 

guidance).  It would not be fair for employers to be subject to a claim in this respect if 

it has not been made clear in legislation exactly what is required of them in drafting the 

confidentiality clause. 

 

50. Much of the enforcement framework relies on an individual employee or worker 

bringing a claim in the employment tribunal.  This can be intimidating and potentially 

costly for employees, and no doubt off-putting, particularly when they have been 

victims of harassment or some other form of improper conduct and are feeling 

vulnerable and uncertain of their rights.  Victims of harassment often become quite ill.  

We believe it would be prudent for the EHRC to have enforcement powers in relation 

to abuse of confidentiality clauses and non-disclosure agreements.  This would include 

monitoring and investigation powers, and the ability to require the employer to take 
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particular remedial action in the event of breach of requirements or clear misuse of 

confidentiality restrictions.  We suggest there should also be a power for the EHRC to 

impose fines on repeat or continuing offenders.   

 

51. As well as individual employees being able to raise concerns with the EHRC in relation 

to particular employers, it would also be prudent to allow the EHRC to instigate action 

in the event it detects patterns of behaviour in relation to a particular employer, for 

example repeated employment tribunal claims, or negative publicity. 

 

52. A further proposal we considered is to require employers of a certain size to maintain 

a “harassment register”, in which they must record, and make available on request by 

designated parties such as the EHRC and the police, details of alleged incidents of 

harassment, including steps taken to investigate, the outcome of the investigation and 

any steps taken in follow up, or more simply copies of relevant settlement agreements.  

We can see, however, that there would be difficulties associated with determining 

where the line is drawn in terms of what constitutes harassment from employer to 

employer.  It may also dissuade employers from investigating certain cases fully, and 

may encourage vexatious complaints.  It would also be difficult to monitor without 

significant resource being dedicated by the relevant third parties.  Careful 

consideration would need to be given to rights under data protection laws (GDPR).We 

believe this would be a difficult framework to introduce. 

 

53. We further considered the proposal that a confidentiality clause within a settlement 

agreement that does not meet any new wording requirements should be made void in 

its entirety.  We can see that it would ensure employers take their obligations to meet 

the necessary wording requirements seriously if failure to do so would render the 

confidentiality clause void.  However, we do feel that it would be disproportionate for 

the employer to lose its confidentiality protection over business-related confidential 

information as a consequence of a failure in this regard.  While there are common law 

obligations of confidence imposed on an employee, it is unlikely that an employee 

would be aware of these.  It is preferable to have a clear obligation of confidentiality 

set out in the contract.   
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54. To address this risk, it would make sense for any confidentiality restriction relating to 

company confidential information and trade secrets (a confidential information 

clause) to be split out from the confidentiality obligation relating to the circumstances 

surrounding the settlement agreement and the terms of the agreement itself (a 

settlement clause).  If the settlement clause language is split into a separate, stand-

alone clause, then the consequence of it being inadequately worded should only be 

that the settlement clause itself is rendered void.  This would prevent the employer 

from relying on the settlement clause to bind the employee to an obligation of 

confidence with respect to the fact, circumstances and terms of the agreement, but 

would not run the risk that confidentiality over critical business information is lost. 

 

Other comments  

 

55. Concerns have been raised around the lack of clarity for solicitors in relation to their 

regulatory obligations imposed on them by the Solicitors Regulatory Authority (SRA). 

The SRA’s Warning Notice3 on the use of non- disclosure agreements (NDAs) issued 

on 12 March 2018  includes the following [our emphasis in bold]: 

 

Our expectations  

We consider that NDAs would be improperly used if you sought to:  

• use an NDA as a means of preventing, or seeking to impede or deter, a 

person from:  

o reporting misconduct, or a serious breach of our regulatory 

requirements to us, or making an equivalent report to any other 

body responsible for supervising or regulating the matters in 

question 

o making a protected disclosure under the Public Interest Disclosure 

Act 1998 

o reporting an offence to a law enforcement agency 

o co-operating with a criminal investigation or prosecution 

 

                                                 
3 http://www.sra.org.uk/solicitors/code-of-conduct/guidance/warning-notices/Use-of-non-disclosure-agreements-

(NDAs)--Warning-notice.page 

http://www.sra.org.uk/solicitors/code-of-conduct/guidance/warning-notices/Use-of-non-disclosure-agreements-(NDAs)--Warning-notice.page
http://www.sra.org.uk/solicitors/code-of-conduct/guidance/warning-notices/Use-of-non-disclosure-agreements-(NDAs)--Warning-notice.page
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• use an NDA to influence the substance of such a report, disclosure or co-

operation 

 

• use an NDA as a means of improperly threatening litigation against, or 

otherwise seeking improperly to influence, an individual in order to prevent 

or deter or influence a proper disclosure 

 

• prevent someone who has entered into an NDA from keeping or receiving 

a copy. 

 

Taking these points briefly in turn: 

 

56. ‘reporting misconduct’ – the concern here was whether this means that employees will 

be free to report any misconduct e.g. alleged sexual harassment or any other form of 

misconduct - whether this amounts to a criminal act or protected disclosure or not? 

Was this really what was intended? 

 

57. ‘or influence a proper disclosure’ – the concern here was that there is a lack of clarity 

on what is meant by ‘proper disclosure’ in this context. 

 

58. ELA suggests that the SRA is requested to review its warning notice and clarify 

precisely what is expected of solicitors when advising on/drafting settlement 

agreements. 
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APPENDIX 1 

 

SAMPLE CONFIDENTIALITY CLAUSES 

 

Example 1 (settlement agreement) 

 

For the avoidance of doubt nothing in this clause shall prevent you: 

4.10.1 from making a “protected disclosure” within the meaning of Part IVA (Protected 

Disclosures) of the Employment Rights Act 1996. This includes protected 

disclosures made about matters previously disclosed to another recipient; 

4.10.2 from making any allegation of a criminal offence (that could lead to a custodial 

sentence) in good faith to a relevant authority, or regulatory body; 

4.10.3 from making a disclosure, for the purposes of reporting misconduct, or a 

serious breach of regulatory requirements, to any body responsible for 

supervising or regulating the matters in question; 

4.10.4 from making a disclosure if and to the extent required by law; or 

4.10.5 from making a disclosure to the Equality and Human Rights Commission. 

 

Some examples from agreements which don’t carve out protected disclosures: 

 

Example 2 (settlement agreement) 

 

The Claimant and Respondent shall keep the existence and terms of this settlement 

(and the circumstances leading up to termination) confidential except where disclosure 

is to HM Revenue and Customs, required by law, to their legal or professional advisers 

(where necessary or appropriate), or in the Claimant’s case to her immediate family 

(provided always that the Claimant brings the obligations of confidentiality contained 

in this Agreement to their attention and agrees to be responsible for any breaches of 

confidentiality by them). The Claimant acknowledges that the Respondent is entering 

into this agreement in specific reliance on this confidentiality provision and the 

Respondent shall be entitled to require the immediate repayment of the Settlement 

Payment should this confidentiality provision be breached. 
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Example 3 (settlement agreement) 

 

The Employee further agrees and undertakes that she will not: 

1.1 Make, publish or otherwise communicate, or cause or induce any third party to 

make, publish or otherwise communicate any statement to a third party 

concerning this Agreement, the dispute settled by it or the circumstances 

surrounding the termination of the Employee’s employment; 

1.2 provided that the Employee will not be prevented from making a disclosure: 

(a) for the purposes of seeking legal advice in relation to this Agreement 

provided the professional adviser is bound by a duty of confidence; 

(b) to the proper authorities as required by law; [our emphasis] 

(c) to her immediate family provided they agree to maintain confidentiality. 

 

Example 4 (settlement agreement) 

 

You agree that you have and will keep the fact of and the terms of this Agreement and 

the circumstances concerning the termination of your employment strictly confidential 

and agree not to disclose, communicate or otherwise make public such matters to 

anyone whether via any social networking site or otherwise (except to your 

professional advisers and your spouse/civil partner, immediate family and the relevant 

tax authorities and otherwise as may be required to be disclosed by law [our 

emphasis] or the requirements of any regulatory authority). You will procure that your 

spouse/civil partner and immediate family shall keep the fact of and the terms of this 

Agreement and the circumstances concerning the termination of your employment 

strictly confidential and shall not disclose, communicate or otherwise make public such 

matters to anyone whether via any social networking site or otherwise. 

 

Example 5 (contract) 

 

Confidential Information 

9.1 In the course of your employment with the Company, you may have access to, 

and become familiar with, confidential information of the Company, its or their 

divisions, subsidiaries or affiliates. For these purposes confidential information 



 

26 

 

includes all non-public information (whether orally disclosed, provided 

electronically, or provided in tangible form including any copies) disclosed by 

or on behalf of the Company to you in connection with your employment, 

whether disclosed in writing, orally or by inspection of tangible objects, even if 

such information is made before the commencement of your employment. 

Confidential Information shall also mean information which should reasonably 

be considered confidential in light of its sensitive and/or proprietary nature 

(including Improved Technology and Intellectual Property Rights as defined in 

clause 10 below), including, without limitation: analyses, compilations, 

forecasts, studies or other documents compiled or prepared by the Company 

and/or its subsidiaries, sales data, product data, pricing policies, market 

research, marketing plans, financial information, business plans and strategies, 

style guides, workflows, business process documentation, customer and 

prospect lists and information, personnel data, contract information, hardware, 

software or computer techniques and processing methods (including, without 

limitation, source code, specifications, data, works in progress, alpha and beta 

versions, design documents and documentation), trade secrets, inventions, 

discoveries, know-how and other intellectual property (''Confidential 

Information''). Confidential Information made available hereunder may include 

information of third parties, including the Company’s affiliates. 

9.2 You agree, that the Company has granted no right or license, either express or 

implied, to you to use or redistribute any of the Confidential Information (except 

for permitted disclosures under clause 9.4 for the sole purpose of carrying out 

your duties as an employee and as otherwise permitted herein), nor shall 

anything herein be construed as granting you any proprietary rights, express 

or implied, including but not limited to copyright, patent, trade secret or 

trademark rights in the Company’s Confidential Information, other than the right 

to use it for carrying out your duties as an employee and as otherwise permitted 

herein.   

9.3 You agree to receive and hold any Confidential Information in strict confidence 

and agree not to disclose to any third party the Confidential Information, the 

content of any discussions with the Company or the fact that the Confidential 
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Information has been made available to you. Without limiting the scope of the 

foregoing, you agree: 

a) to protect and safeguard the Confidential Information against 

unauthorised use, publication or disclosure;  

b) not to reveal, report, publish, disclose, transfer, copy or otherwise 

use or disseminate any Confidential Information except as and for 

the disclosures permitted herein or as specifically authorised by 

the Company;  

c) not to use any Confidential Information for any purpose other than 

as stated above; 

d) not to disclose the Confidential Information to any third party, who 

has an interest competitive or adverse to the Company, unless 

the Company authorises the disclosure of such Confidential 

Information in writing and that third party is subject to a written 

agreement including restrictions on use and disclosure; 

e) not to use the Confidential Information for any reason that may be 

considered in competition with the business objectives, services 

or products of the Company.   

 

Further, upon learning of any unauthorised disclosure, misappropriation, or 

misuse of the Confidential Information, you shall promptly notify the Company 

and shall act to limit, stop, prevent or otherwise remedy any disclosure, 

misappropriation, or misuse of the Confidential Information.   

 

The provisions of this clause 9.3 shall survive the termination of this agreement. 

9.4 Notwithstanding anything to the contrary contained herein, the provisions of 

this agreement shall not apply to such parts of the Confidential Information that: 

f) are in the public domain at the time it was disclosed or come into 

the public domain other than as a result of a disclosure by you in 

violation of this agreement; 

g) are disclosed with the prior written consent of the Company; 

h) are required to be disclosed by law, rule, regulation, or court 

order (including any protected disclosure within the meaning 
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of section 43A of the Employment Rights Act 1996.) [our 

emphasis]; or  

i) were already in your possession prior to disclosure by the 

Company. 

9.5 You acknowledge and agree that all copies (including electronic copies) of the 

Confidential Information received by you are the property of the Company. 

Upon request and in any event on the termination of your employment, you 

shall return any such Confidential Information immediately to the Company. 

Upon performing the duties under this paragraph, you shall promptly confirm in 

writing to the Company that you have fully complied with the foregoing 

requirements of this clause 9.5. 

9.6 You acknowledge that the Company does not make any express or implied 

representation or warranty as to the accuracy or completeness of the 

Confidential Information, and further acknowledge that the Company expressly 

disclaims any and all liability that may be based on the Confidential Information, 

errors therein or omissions therefrom unless such disclaimer and liability is 

otherwise waived in writing by an authorised representative of the Company. 

9.7 You agree that you will not use the Confidential Information to perform any act 

detrimental to the business of the Company, its subsidiaries or its affiliates. 

 

Example 6 (settlement agreement) 

 

Confidentiality 

8.1 The Employee agrees that she will continue to be bound by the terms and 

conditions of employment which relate to confidentiality. The Employee and the 

Employer agree that the fact of settlement and the terms of this Agreement and 

the circumstances that gave rise to this Agreement being negotiated will remain 

confidential between the parties and will not be revealed to any third party other 

than legal advisers, HM Revenue and Customs, or otherwise as required by 

law [our emphasis] or by any competent Court, Tribunal or other statutory 

authority or body and, in the case of the Employee him/her immediate family, 

who will also be bound by the confidentiality of this Agreement, and the 

Employee, her legal advisers, and her immediate family shall not:- 
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a) speak to or appear in any television broadcast, radio broadcast or 

other media (including, for the avoidance of doubt, communicate 

via a computer or the internet); 

b) publish or allow to be published or disseminated any article, book, 

speech, press release, comment or email written by her or on her 

behalf; or 

c) give any lecture or seminar, either public or private;  

 

on matters relating to her employment or the circumstances surrounding the 

termination of her employment.  In the event of the Employee, her professional 

advisers and her family members breaching any of these confidentiality 

provisions, the Employer shall be entitled to repayment from the Employee of 

the Settlement Payment.  Nothing in this Agreement shall prevent the 

Employee from disclosing to any party that the termination of her employment 

was due to the Employee’s desire to pursue other interests.  For the avoidance 

of doubt, in this Agreement immediate family includes the partner of the 

Employee.  

8.2 The Employee agrees that she will not, and the Employer agrees that it will not 

knowingly permit any of its officers, employees or workers to make, publish or 

otherwise communicate any disparaging or derogatory statement whether in 

writing or otherwise to third parties about the other. 

 

Example 7 (COT3) 

 

6 The Claimant agrees to keep the fact and terms of this Agreement and the 

circumstances giving rise to the Claim and the settlement thereof confidential 

and shall not disclose these to any third party except to her professional 

advisers, her immediate family, ACAS, the Employment Tribunals or as 

required by law.  The Claimant undertakes to advise any immediate family 

member that the fact and terms of this Agreement and the circumstances giving 

rise to the Claim and settlement thereof are confidential and must not be 

disclosed to any third party. 
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7 The Claimant undertakes that she will not, whether directly or via a third party, 

make or publish or cause to be made or published to any third party in any 

circumstances any disparaging or derogatory remarks or statements, whether 

verbally or in any form of written communication, and whether directly or 

indirectly, concerning the Respondent, its associated companies or its or their 

officers, directors or employees (including without limitation regarding the 

Claimant's employment with the respondent or the termination thereof). The 

Respondent will not authorise, and will make reasonable endeavours to 

prevent its officers making any disparaging or derogatory remarks or 

statements to any third party in any circumstances whether verbally or in any 

form of written communication and whether directly or via a third party 

concerning the Claimant (including without limitation regarding the Claimant's 

employment with the Respondent or the termination thereof).   

8 Clauses 5 and 6 do not prevent either party from fulfilling their reporting 

obligations or making truthful statements to regulators, other government 

agencies or other care providers (where required) [our emphasis]. 

 

Example 8 (Settlement agreement) 

 

Confidentiality and disparaging remarks 

 

3.1.3 In consideration for the payment to you of the sum referred to in clause 3.1.3, 

you will: 

not (except without the prior written consent of the Company) use or disclose 

to any person, company or other organisation whatsoever any Confidential 

Information. 

keep confidential and will procure that your immediate family will keep 

confidential the existence and terms of this Agreement except for the purposes 

of: 

(a) obtaining legal and/or tax advice in relation to it; 

(b) complying with disclosure obligations to the proper 

authorities as required by law; 
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(c) making truthful statements to any actual or prospective 

employer that your Employment terminated by reason of your 

resignation with the Company on terms which remain 

confidential; 

(d) disclosing the same to your immediate family providing that 

you impose upon such person a like condition of 

confidentiality and provided that you acknowledge that any 

breach by such person will be deemed to be a breach by you; 

(e) seeking or obtaining treatment from a medical practitioner or 

counsellor provided they are also bound by an obligation to 

keep confidential the information you have provided to them. 

refrain from making any comment to any person about the Issue, or the 

circumstances, discussions or negotiations leading to the termination of your 

Employment with the Company. 

3.1.4 not make or publish or cause to be made or published to anyone (whether orally 

or in writing and including without limitation any comments or references in any 

on-line diary or personal webspace or social media) any disparaging remarks 

about the Protected Parties. 

3.1.5 You warrant that you have not made any statement or taken any steps prior to 

the date of this Agreement which would constitute a breach of this clause 4.7 if 

it had occurred after the date of this Agreement. 

3.1.6 For the avoidance of doubt nothing in this clause shall prevent you: 

a) From making a “protected disclosure” within the meaning of 

Part IVA (Protected Disclosures) of the Employment Rights 

Act 1996 [our emphasis].  This includes protected disclosures 

made about matters previously disclosed to another recipient. 

b) From making any allegation of a criminal offence (that could lead 

to a custodial sentence) in good faith to a relevant authority, or 

regulatory body. 

3.1.7 Nothing in this agreement prevents the parties from making a disclosure: 

a) which amounts to a protected disclosure within the meaning of 

section 43A of the Employment Rights Act 1996. This includes 



 

32 

 

protected disclosures made about matters previously disclosed 

to another recipient; 

b) in order to report an offence to a law enforcement agency or to 

co-operate with a criminal investigation or prosecution;  

c) if and to the extent required by law; 

d) to the Equality and Human Rights Commission. [our 

emphasis] 

 

Example 9 (settlement agreement) 

 

1 The Employee's obligations under clause xx (confidentiality), clause xx (post 

termination restrictions) and xx (obligations on termination) of their employment 

contract will continue to apply after the Termination Date. 

2. The Employee and the Employer confirm that they have kept and agree to keep 

the existence and terms of this agreement confidential, except where 

disclosure is to HM Revenue & Customs, their professional advisers, members 

of their immediate family (provided that they agree to keep the information 

confidential) or is required by law.  

3. The Employee shall not, and the Employer shall use reasonable endeavours 

to ensure that its employees and officers shall not, make any adverse or 

derogatory comment about each other or do anything that shall, or may, bring 

the Employer, its directors or employees, or the Employee into disrepute 

(including but not limited to making any direct or indirect references to the 

Employer or any of its or their directors and employees in any blog, on-line 

diary or any social or professional networking site (including but not limited to 

Facebook, LinkedIn, Twitter (Networking Site)). 

4. The Employee agrees during the one year period following the Termination 

Date for a maximum (in aggregate) of ten days and upon reasonable notice to 

provide such assistance as the Employer may reasonably require in respect of 

any possible claims by or against the Employer at any future date in respect of 

which the Employee may be able to provide assistance on the understanding 

that the Employer will pay to the Employee his reasonable “out of pocket” 
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expenses incurred in, and any lost income arising from, providing such 

assistance. 
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