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EMPLOYMENT LAWYERS ASSOCIATION RESPONSE  

DEPARTMENT FOR BUSINESS INNOVATION AND SKILLS CALL FOR EVIDENCE ON NON-

COMPETE CLAUSES  

WORKING PARTY RESPONSE  

Introduction  

The Employment Lawyers Association (“ELA”) is a non-political group of specialists in the field of 

employment law and includes those who represent Claimants and Respondents/Defendants in the Courts 

and Employment Tribunals.  It is therefore not ELA’s role to comment on the political merits or otherwise 

of proposed legislation, rather to make observations from a legal standpoint.  The ELA’s Legislative and 

Policy Committee is made up of both Barristers and Solicitors who meet regularly for a number of 

purposes, including to consider and respond to proposed new legislation.  

A sub-committee, co-chaired by David Widdowson and Paul Goulding QC was set up by the Legislative 

and Policy Committee of ELA to consider and comment on the call for evidence document on non-

compete clauses.  This document responds to that call for evidence and offers some further observations 

on the history and current state of the law in this area, together with a review of how other jurisdictions 

approach the issue of competition by employees.   

This response is divided into three sections.  First we look at the history and current state of the law in the 

UK.  Second, the answers to the questions in the Call for Evidence are given and finally we offer some 

comparative information from other jurisdictions as to how non-competes are dealt with which may offer 

some assistance if legislative reform is to be considered. 

Competing Interests 

As will be seen below, the current law in the UK seeks to strike a balance between an individual’s 

freedom to work and an employer’s right to protect the assets of his business.  Given the nature of our 

membership we do not seek to support the interests of either side in our response and our comments are 

directed at identifying potential issues in possible legal intervention.  We would only observe that, in the 

context of the world of innovation and entrepreneurship that the Call for Evidence highlights, an inventive 

employee with an idea s/he wishes to develop by establishing a new business would no doubt wish to be 

entirely unfettered in the ability to do so.  Once that business is set up and employees need to be hired, 

s/he might take a very different view of the possibility of those employees being entirely free, having 

learned the detail of the business, its intellectual capital and its customers, to leave and immediately set 

up in competition.  Furthermore, where finance is needed to establish the new business, an investor will 

not be encouraged if the people that it has invested in are free to leave and establish a competing 

business if, for example, having used the money to successfully establish the business, they become 

dissatisfied at the returns required by the investor and simply leave to set up a competing business 

without any hindrance.  We would suggest that these are considerations to be borne in mind when 

considering the need for and possible effectiveness of, any legislative change in this area.   
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A. THE CURRENT LAW 

 

1. The Introduction to the Call for Evidence states “It is important we fully understand what is meant by 

non-compete clauses, when and why they are used”. In this section, we summarise the key principles 

of the law of England and Wales that have been developed over several centuries by the courts and 

that apply to non-competes today. 

What are non-competes? 

2. At the outset, it is necessary to be clear in the terminology used. The Call for Evidence (referred to as 

“the Call”) refers to non-compete clauses being inserted into employment contracts and states that 

they “often include”: 

a. restrictions to an ex-worker’s ability to work for a competing business (and sometimes to work 

in-house for a client), including one they establish themselves. 

b. restrictions which prevent an ex-worker from having dealings with the employer’s customers 

or clients. 

c. restrictions preventing an ex-worker from hiring workers of the former employer. 

d. restricting a worker from setting up a business in a geographical location that would 

disadvantage their ex-employer. 

3. We make a number of comments on the terminology used in the Call. 

4. First, as to the terminology alone, the phrase “non-compete” is not generally used in practice to 

describe the range of restrictions to which the Call refers at 2a-d above. They are more commonly 

described as restrictive covenants or, more simply, restrictions or restraints. The phrase “non-

compete” is more commonly used to refer to the type of restriction identified at 2a above. The 

distinction is an important one and the different types of restrictions are discussed further below. 

5. Second, the Call refers to non-competes being inserted into employment contracts. This gives rise to 

two concerns. The first is that it is unclear what the Government means by “employment contracts”. Is 

it intended to limit the Call to contracts of employment only? Or is it intended to include other types of 

work relations such as contracts for services, agency contracts, consultancy contracts, and so on. 

The second concern arising from the reference to employment contracts is that restrictions of the kind 

described in the Call are found in many types of agreements, in addition to employment contracts, 

that have a bearing on the workplace. For example, restrictions of this nature are common in 

partnership agreements, limited liability partnership (LLP) agreements (which are widespread 

amongst professional service firms, hedge funds and private equity houses), agreements for the sale 

of a business (whether asset or share purchase agreements), shareholder agreements (which would 

commonly be used between the founders of a business and/or as a condition of external  financial 

investment), joint venture agreements, investment agreements, franchise agreements and so on. 

6. Third, the Call appears to concentrate on direct restraints. The examples given are of restrictions that 

directly prohibit a worker from competing in a particular way. This is only part of the story. The law 

has, for a long time, recognized the existence of indirect restraints as well as direct restraints. An 

indirect restraint is a provision whereby an individual is not prohibited from competing in a particular 

way but may suffer a financial disadvantage if he does so. For example, many workers, particularly in 

financial services, receive deferred pay which can take many forms such as share options, or 

restricted stock, or cash bonuses. Payment or vesting of awards takes place over a period of time, 

known as a vesting period. Such deferred remuneration schemes often provide that a recipient will 
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forfeit unvested awards if he or she leaves or is made redundant and fails to comply with restrictions 

on competition during the vesting period. This has a number of aims including encouraging and 

rewarding loyalty, reducing excessive risk-taking and aligning the interests of workers with the 

business and its clients. Indirect restraints may take other forms such as a requirement to repay 

training costs or forgivable loans in the event of resignation within a specified period of time. This can 

act as a disincentive to leave, and hence an indirect restraint on competition. English law has thus far 

treated direct and indirect restraints as subject to the same rules of restraint of trade, treating each as 

unenforceable unless justified by the employer. 

7. Fourth, employees are subject to restrictions on competition during the currency of their employment. 

Such restrictions can be found in express terms of the employment contract, and also arise from 

implied terms, such as the implied term that an employee will act with good faith and fidelity. Disputes 

can arise as to the extent to which restrictions during employment prevent an employee from 

preparing to compete when employment ends. 

8. Fifth, the particular restrictions described in the Call (2a-d above) require some comment at this 

stage. 

a. Restrictions to an ex-worker’s ability to work for a competing business, including one they 

establish themselves. The term “non-compete” is generally reserved in practice for this type 

of restriction (it is also described as a non-competition covenant or restraint). 

b. Restrictions which prevent an ex-worker from having dealings with the employer’s customers 

or clients. Restrictions of this type generally take two forms: those restricting an ex-worker 

from soliciting (i.e actively approaching) the former employer’s clients, and those restricting 

an ex-employee from dealing with those clients even in the absence of solicitation.  Such 

clauses may also extend to prevent an employee taking up an in house position with a client. 

Restrictions of these types are generally referred to as client non-solicitation and non-dealing 

covenants. 

c. Restrictions preventing an ex-worker from hiring workers of the former employer. So far, the 

English courts have refused to enforce restrictions of this nature. What the courts have been 

prepared to do, in an appropriate case, is to enforce a restriction preventing an ex-employee 

from soliciting former colleagues to leave and join a competing business. Such restrictions 

are often referred to as non-poaching covenants. 

d. Restricting a worker from setting up a business in a geographical location that would 

disadvantage their ex-employer. An English court would not enforce such a covenant on the 

grounds that the business would disadvantage the ex-employer. What the courts have been 

prepared to do is to enforce a covenant preventing an ex-employee from working within a 

defined geographical area, for a limited period of time, if it were necessary to protect the ex-

employer’s legitimate business interests, typically its customers. Such restrictions are 

generally known as area covenants. They are much less common nowadays than they used 

to be, partly because the increasingly globalised, internet-based nature of business often 

renders area covenants ineffective.  They are, however, not uncommon in the retail sector. 

9. It is important that an assessment of the purpose and effect of non-competes (in the broad sense 

used in the Call) takes account of the breadth and complexity of their use in practice as described 

above.  If statutory reform of non-competes were to be introduced in one area, it could have 

unforeseen and unintended consequences in others. Thus, it is important that any assessment should 

be rigorous and consider the following general questions: 
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a. Is the Government concerned with non-competes only in contracts of employment (as 

defined by statute) or in other work relations such as contracts for services, agency, 

consultancy, zero-hours and other atypical work contracts? Is the Call intended to include 

non-competes in partnership, LLP, employee share options, shareholders, joint venture, 

investment, franchise and other agreements? 

b. Is the Call limited to direct restraints, or does it extend to indirect restraints, which are 

increasingly common and treated on the same basis as direct restraints in English law? 

c. Is the Call concerned only with post-termination restrictions, or does it include restrictions on 

competition during the currency of the employment (or other work) relationship? 

d. What types of restriction in particular (i.e. non-compete, or client non-solicitation and non-

dealing, or non-poaching, or area covenant) have given rise to the concerns that are said to 

have prompted this Call? 

e. If statutory reform were to be introduced, is it to be comprehensive (covering all forms of 

restriction on competition, including those described above), or partial (limited in its 

application)? If partial, what is the risk of unforeseen or unintended consequences on other 

related areas of law and business? 

How does the law view non-competes? 

10. The law applicable to non-competes is part of English common law. It has been, and continues to be, 

developed by the courts on a case-by-case basis. There are a number of comments to make about 

this. 

11. First, the legal principles relevant to non-competes form part of the doctrine of restraint of trade. This 

is an aspect of the common law whereby the courts have developed and refined principles that are 

applied to restraints on a person’s freedom to trade. The courts have recognised a tension in this 

area between two competing aspects of public policy. On the one hand, there is the public policy in 

favour of upholding contracts. Where two parties have entered into a contract, public policy favours 

those parties being held to their contractual bargain. Contracts should be complied with, not broken. 

On the other hand, there is the public policy in favour of each person being entitled to work as he 

chooses and which disfavours restraints of trade. The task of the court is to balance these competing 

aspects of public policy. 

12. Second, the courts have been striking this balance, by developing the law on non-competes, for 

several centuries. In one case in the 1960s, the House of Lords traced the doctrine of restraint of 

trade back to Magna Carta.1 The doctrine was applied in Elizabethan times when all restraints of 

trade were considered contrary to public policy.2 Gradually this was relaxed in a landmark case in 

1711 so that partial restraints might be enforceable.3 The doctrine was developed by the courts in 

both business sale and employment cases throughout the 20th century, which continues into the 

current century. The important lesson to be drawn from this history is that the English courts have 

developed, refined and applied the relevant legal principles, in the light of the particular facts and 

circumstances of individual cases. This approach has responded to the changing needs of 

employees, and employers, and the evolution of public policy.  

                                                           
1 Esso Petroleum Co Ltd v Harper’s Garage (Stourport) Ltd [1968] AC 269, per Lord Hodson at 317. 
2 Colgate v Bachelor Cro Eliz 872, 78 ER 1097. 
3 Mitchel v Reynolds (1711) 1 P Wms 181, 24 ER 347. 
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13. Third, the advantage of this approach is that the common law test for the enforceability of non-

competes is flexible and adaptable. It is responsive to the changing needs of society. 

14. Fourth, the modern law is predicated on the presumption of unenforceability. That is to say, all non-

competes, and other restraints of trade, are presumed to be unenforceable unless they are 

demonstrated to be reasonable. This golden thread of the presumption of unenforceability runs 

through the case law over several centuries and has been repeated in numerous judgments. For 

example: 

“The public have an interest in every person’s carrying on his trade freely: so has the individual. 

Interference with individual liberty of action in trading, and all restraints of trade of themselves, if 

there is nothing more, are contrary to public policy and therefore void.”4 

“Every member of the community is entitled to carry on any trade or business he chooses and in 

such manner as he thinks most desirable in his own interests, so long as he does nothing 

unlawful: with the consequence that any contract which interferes with the free exercise of his 

trade or business, by restricting him in the work he may do for others, or the arrangements which 

he may make with others, is a contract in restraint of trade. It is invalid unless it is reasonable as 

between the parties and not injurious to the public interest.”5 

15. Fifth, a non-compete will only be reasonable and enforceable if (i) it protects a legitimate business 

interest of the ex-employer, and (ii) it is no wider than reasonably necessary to protect that legitimate 

business interest. The onus of proving reasonableness in both these respects is on the employer. 

16. Sixth, it follows that a non-compete is only enforceable if an employer has demonstrated, to the 

court’s satisfaction, that it is reasonably necessary to protect its legitimate business interest. If the 

court is not so persuaded, the non-compete is unenforceable. 

When are non-competes enforceable? 

17. The previous section discussed the law’s general approach to non-competes. We now turn to 

examine in more detail the particular principles that the courts apply when faced with a dispute as to 

the enforceability of restrictive covenants. 

18. First, it is important to note the different situations in which a court may be faced with a dispute as to 

the enforceability of covenants. They include the following: 

a. An employer may seek an interim injunction to restrain an employee from breaching a 

restrictive covenant until trial. Provided that a trial can take place before the period of the 

restraint has substantially expired,6 the court applies a familiar test for the grant of interim 

injunctive relief, namely whether (i) the employer has demonstrated a serious issue that the 

covenant is enforceable and he would be granted a final injunction at trial, and (ii) the 

“balance of convenience” favours the grant of interim relief.7 Only if both (i) and (ii) are 

satisfied will the court grant an interim injunction. 

b. An employer may seek a final injunction or damages at trial. Here, the court finally 

determines the enforceability of the covenant and, if enforceable, the appropriate remedy for 

breach. 

                                                           
4 Nordenfelt v Maxim Nordenfelt Guns and Ammunition Co [1894] AC 535, per Lord Macnaghten at 565. 
5 Petrofina (Great Britain) Ltd v Martin [1966] Ch 146, per Lord Denning MR at 169. 
6 It is generally the case these days in covenant cases that speedy trials are ordered. They are often listed to take place within the 
period of 1-3 months after the first hearing, which is before the period of most covenants have substantially expired.  
7 Known as the American Cyanamid test.   
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c. An employer or (more commonly) an employee may issue proceedings to obtain the court’s 

ruling as to the enforceability of covenants into which he has entered before any competitive 

activity is commenced. In this situation, the employee seeks declaratory relief as to the 

enforceability of the covenants. Some employees seek, and obtain, such declaratory relief at 

a speedy trial so that they have certainty as to the enforceability of covenants before taking 

up a new job or starting a new business. 

19. Second, in deciding the enforceability of restrictive covenants, the court will generally adopt a three-

stage test: 

a. Stage 1: What does the covenant mean? The court applies well-established principles of 

interpretation of contracts. 

b. Stage 2: Does the covenant protect a legitimate business interest of the employer? An 

employer is not entitled to protect itself against competition per se. It must identify some 

proprietary asset that merits protection by a reasonable covenant. This has been stated time 

and again by the courts. For example: 

“The accepted proposition that an employer is not entitled to protection from mere 

competition by a former employee means that the employee is entitled to use to the full any 

personal skill or experience even if this has been acquired in the service of his employer: it is 

this freedom to use to the full a man’s improving ability and talents which lies at the root of 

the policy of the law regarding this type of restraint. Leaving aside the case of misuse of trade 

secrets or confidential information…the employer’s claim for protection must be based upon 

the identification of some advantage or asset inherent in the business which can properly be 

regarded as, in a general sense, his property, and which it would be unjust to allow the 

employee to appropriate for his own purposes, even though he, the employee, may have 

contributed to its creation.”8 (our emphasis) 

c. Stage 3: Is the covenant no wider than reasonably necessary to protect the legitimate 

business interest or interests in question? At this stage, the court will balance the respective 

interests of the employer and the employee and (where appropriate) the public, having regard 

to all relevant facts and circumstances including the scope and duration of the covenant.   It 

is not uncommon at this stage for the court to find, in cases where (as is frequently the case) 

a contract contains multiple restrictions, that a non-solicit or non-dealing covenant is 

enforceable but a non-competition covenant offends the principle of reasonableness and will 

not be upheld.  

20. Third, the enforceability of a restrictive covenant is judged as at the date it is entered into. The 

covenant has to be reasonable from its inception. If a restrictive covenant was unreasonable at the 

time when it was agreed, it cannot be saved simply because a subsequent change of circumstances 

meant that it would have been reasonable at the time that it fell to be enforced.  This principle has 

been reinforced as recently as this year by the High Court9. 

21. Fourth, the categories of legitimate business interests which may justify a reasonable restrictive 

covenant are not closed. However, protection of the following business interests has been held to 

support a reasonable covenant: trade secrets and confidential information, client relationships, and 

the stability of the workforce. 

                                                           
8 Stenhouse Australia Ltd v Phillips [1974] AC 391 (PC), per Lord Wilberforce at 400. 
9 Bartholomew Agri Food Limited v Thornton [2016] EWCA 648 
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22. As for the protection of trade secrets and confidential information, it has long been recognised that an 

employee’s duty not to misuse confidential information provides inadequate protection for an 

employer. This is for two reasons. First, it is impossible to police an ex-employee’s compliance with 

the duty of confidence. An employer will often simply not know whether an ex-employee has 

breached his duty of confidence. The ex-employee can disclose his former employer’s confidential 

information – for example business plans, pricing structures, sales strategies - to his new employer 

without the former employer ever knowing, let alone being able to prove it. Second, it is often difficult 

to draw the line between what is and what is not confidential information. There is a grey area around 

the boundary. A reasonable non-competition covenant obviates the necessity of proving each item of 

confidential information, provided that the employer can demonstrate that, when the covenant was 

entered into, it was reasonably contemplated that the employee would have access to confidential 

information and that use of that information by a competitor would be injurious to the employer. This 

two-fold justification for non-competition covenants has long been recognised by the law, and was 

explained with clarity by Lord Denning in this oft-repeated passage: 

“It is thus established that an employee can stipulate for protection against having his confidential 

information passed on to a rival in trade. But experience has shown that it is not satisfactory to 

have simply a covenant against disclosing confidential information. The reason is because it is so 

difficult to draw the line between information which is confidential and information which is not 

and it is very difficult to prove a breach when information is of such a character that a servant can 

carry it away in his head. The difficulties are such that the only practicable solution is to take a 

covenant from the servant by which he is not to go to work for a rival in trade. Such a covenant 

may well be held to be reasonable if limited to a short period.”10 

 

23. This long-established understanding contradicts the statement in the Call that “the law of confidence 

will prevent current or former workers from personally using their employer’s trade secrets or 

confidential customer lists”. For the reasons explained by Lord Denning in the 1970s, and applied by 

many courts since, in practical terms, this is not so. Whilst the law of confidence prohibits an 

employee from misusing his employer’s confidential information, it is not sufficient to prevent this 

happening in practice, or to provide an effective remedy if it does happen. Reasonable non-

competition covenants are necessary, in practice, to protect an employer’s trade secrets and 

confidential information from misuse by an ex-employee, particularly senior employees who may have 

detailed knowledge of the inner workings of the company, its plans, strategies, reward polices etc. 

which he is able to recall from memory even though they are not contained in documents.  As these 

restrictions can have the effect of preventing a person from working, the general approach of the 

courts, however, has been not to enforce non-competition restraints if, as is often the case, 

restrictions on soliciting or dealing with customers would give the employer the protection he 

reasonably needs. 

24. As for protection of client relationships, these form part of the goodwill of the business and, hence, 

the property of the employer. An individual employee may have built up a strong relationship with a 

particular client or clients, during the course of his employment. This is often the result of being paid 

to do so by his employer, sometimes with an entertainment budget at his disposal with which to 

secure the client’s custom and loyalty. This would enable an ex-employee to exploit that client 

relationship, with whom he may have built up a strong personal relationship, by soliciting the client to 

transfer his custom from the ex-employer to the employee’s new employer or business. Sometimes 

the client’s business follows the employee without solicitation. A reasonable client non-solicitation and 

non-dealing covenant may be regarded as necessary to protect the employer’s goodwill in such client 

relationships provided that it is limited to a reasonable period to enable the employer to assign new 

                                                           
10 Littlewoods Organisation Ltd v Harris [1977] 1 WLR 1472 (CA), 1478. 
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staff to have an opportunity of retaining the client’s custom.  These covenants can also apply to client 

contacts that the employee brought with him to the employer.  Employees can think it unfair that 

these pre-existing relationships can be captured in this way.  The employer, however, will typically 

argue that it paid the employee a good salary to acquire these relationships.  The court will be in a 

good position to evaluate reasonableness and the strength of these competing arguments when 

evaluating reasonableness in each particular case.    

25. As for protecting the stability of the workforce, this also forms part of the goodwill of the business and 

is potentially under threat from a departing employee for similar reasons. The employee may have 

built up strong relationships with his colleagues, which could then be exploited by enticing them to 

leave and join him at his new employer or business. A limited non-poaching covenant may be 

necessary to protect this part of the former employer’s goodwill. 

26. Fifth, assuming that the employer can demonstrate the existence of a legitimate business interest that 

merits protection, a covenant will only be enforceable if the court is satisfied that it is reasonable. This 

means that it is reasonable by reference to (i) the interests of the parties concerned, and (ii) the 

interests of the public. The covenant must go no further than reasonably necessary to protect the 

business interests of the employer, and must not be injurious to the public interest. The employer has 

the burden of proving that the covenant is reasonable as between the parties, whilst the employee 

carries the burden of proving that the covenant is contrary to the public interest. 

27. In considering whether a covenant is reasonable, the court will take account of all relevant facts and 

circumstances in the individual case. These include the nature of the business, the scope of the 

restraint, the duration of the restraint, the bargaining position of the parties, and whether a less 

extensive form of restraint would have afforded adequate protection for the employer’s legitimate 

business interests. 

28. Sixth, a distinction is drawn between covenants entered into by a vendor of a business and those 

entered into by employees. The courts are more inclined to enforce those entered into by a vendor of 

a business as necessary to protect the subject-matter of the sale. A stricter approach is taken to the 

enforcement of employee covenants, such that a heavier onus is borne by an employer in 

establishing the reasonableness of the covenant. 

The courts’ approach to non-competes and start-ups 

29. The Call expresses concern that non-competes may impede innovation and obstruct workers from 

establishing new businesses in the same field, even when they have come up with product or service 

improvements.   

30. There is ample evidence in recent case law to suggest that the court is alive to the evolving 

marketplace and that the nature and scope of the enterprise concerned tempers its assessment of 

whether a covenant is reasonable.  Three recent cases serve as illustrations of the court balancing 

the interests of employer and employee with specific regard to the nature of the business.  

31. First, in Allfiled UK Ltd. v Eltis [2015] EWHC 1300 (Ch), [2016] FSR 11, a software development 

company sought an interim injunction against three of its directors who were engaged in a start-up 

business developing a rival product to its Personal Data Store (“PDS”) system. In support of the start-

up, the court took account of the following:  

a. parts of the competing product were already similar to other media platforms such as Twitter, 

Facebook and Instagram and “that it would be hard to identify any business carrying out 
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computer programming which did not, on some level, compete with business carried on by 

Allfiled” [para. 58];  

b. the competitor PDS arguably involved “different basic technologies” and “a trust algorithm 

that is proprietary and unique” [para.63]; and 

c. Allfiled’s business was only in a nascent form and uncertainty lingered over whether it would 

derive a financial benefit from its own PDS system [para. 118(1)]. 

32. Nonetheless, in deciding to grant an interim injunction until speedy trial, the court weighed the above 

factors against the following:  

a. compelling evidence which said that Allfiled’s PDS system had been in a “fairly advanced 

state of planning” providing “a new and innovative way of storing and exchanging data” 

including “a set of highly advanced algorithms that automatically detect entry fields, product 

and service lines” [para.92]; and 

b. unless restrained for the period of the contractual restriction, a rival product might be 

developed which could “sterilise the value of Allfiled UK’s property and information in an 

unquantifiable way” [para. 119(2)].   

33. In short, the court was responsive to the novel and rapidly-evolving technology involved and weighed 

this carefully in determining the merits of Allfiled’s application for business protection against 

individuals who had been senior employees at director level privy to all of the company’s plans, 

strategies and trade secrets.  It is also a good example of the ineffectiveness of the law of confidence 

in providing the commercial protection necessary.  

34. Second, a similar approach was adopted in Invideous Ltd v Thorogood [2013] EWHC 3015 (Ch) 

which involved competing businesses engaged in monetising video content on the internet. The court 

rejected an invitation to find that the competing products were sufficiently differentiated by looking 

carefully at the nature of the Claimant’s start-up business and the product involved: 

“Given that these products evolve, the correct approach to the question of whether the companies 

compete with each other is not to look at a snapshot of what they are actually selling to clients at 

any particular moment but to look more broadly at the kinds of products they sell and the way that 

such products are likely to develop.” [para.203] 

 

35. Third, the court came down on the side of the competitor in White Digital Media Ltd. v Weaver [2013] 

EWHC 1681 (QB) when it was confronted with two start-ups engaged in the publication of electronic 

magazines. It found the non-compete covenants to be unenforceable on the basis that they were too 

wide and, in so far as they related to recruitment, to infringe unjustifiably upon the capacity of former 

employees to earn their living as they chose (applying the principle in Dawnay, Day & Co. v D’Alphen 

[1998] ICR 1068).   

36. The court was also asked to consider an issue concerning the misuse of confidential information. 

Declining to order an injunction, the court noted the unusual feature of this particular business milieu 

meant that much client information was published online as part of the service thus losing its quality 

of confidentiality.  The specific characteristics of the product and the start-up enterprise were reflected 

in the judgment.   

Conclusions on the current law on non-competes 

37. The following conclusions may be drawn from the foregoing discussion: 
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a. Non-competes (to use the terminology of the Call) are found in many different types of 

contract. They are found in contracts of employment, employee share plans, contracts for 

services, agency contracts, consultancy contracts, partnership agreements, LLP agreements, 

shareholder agreements, joint venture agreements, investment agreements, franchise 

agreements and business sale agreements, amongst others. 

b. Non-competes take many different forms. There are direct and indirect restraints. Direct 

restraints include non-competition covenants, client non-solicitation and non-dealing 

covenants, and employee non-poaching covenants. Indirect restraints include forfeiture of 

deferred unvested compensation for competition, repayment of training costs and repayment 

of forgivable loans in the event of early resignation. 

c. All non-competes are unenforceable unless a court is persuaded that (i) they protect a 

legitimate business interest of the employer, and (ii) they are reasonable in the sense that 

they go no wider than reasonably necessary to protect those interests, and are not contrary 

to the public interest. 

d. The onus of proving that a non-compete is enforceable lies with the employer. 

e. The enforceability of non-competes is to be judged as at the date they are entered into. 

f. A restraint against competition per se is unenforceable. The legitimate business interests of 

the employer, which justify a reasonable non-compete, include the protection of trade secrets 

and confidential information, client relationships and the stability of the workforce. A non-

competition covenant is necessary to protect an employer’s trade secrets and confidential 

information since those interests are not adequately protected by an employee’s duty of 

confidence.  An employer who cannot demonstrate a legitimate business interest will not be 

able to prevent competition and, even if he can, it will still fail if the restriction cannot be 

shown to go no further than is reasonable. 

g. In deciding whether a non-compete is no wider than reasonably necessary to protect an 

employer’s legitimate business interests, a court will take into account all the relevant facts 

and circumstances of the individual case. These may include the nature of the employer’s 

business, the scope and duration of the covenant, the bargaining position of the parties, and 

whether a less onerous covenant would have adequately protected the employer’s legitimate 

business interests. 

h. Recent case law demonstrates the court’s careful balancing of the interests of employer, 

employee and start-up competing business, particularly in highly innovative and technology-

based industries, when deciding whether to enforce non-competes.  

Given that each case is different, there are in our view strong arguments that the body of law that has 

been developed by the courts is a proven and effective means of striking a fair balance between the 

interests of the employee and the employer and it is hard to see how legislative intervention could be of 

any benefit in making that balance fairer.  If, however, as a matter of policy, the aim is to tilt the balance in 

favour of the employee then there are a number of considerations to be borne in mind with which we deal 

below. The Call refers to the conclusions and recommendations set out in the Social Market Foundation’s 

report “Venturing Forth”.  To the extent that tilting that balance is driven by the perception that legislating 

to outlaw non-competes or severely restricting their application encourages greater investment in 

innovation (or at least those employees who wish to start their own business) this would not in fact seem 

to have the support that the Social Market Foundation asserts.  We would strongly recommend that the 

views of the banking and venture capital industry be actively sought on this as, in our view, the sources 
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on which the report relies are not as clear cut as might appear.  Our experience is that a system where an 

employee may seek and accept significant funding to develop a business and is then completely free to 

leave and set up in competition without any restraint is not likely to increase investors’ enthusiasm to 

support new ventures.     

  

B. RESPONSES TO QUESTIONS IN CALL FOR EVIDENCE – NON-COMPETE CLAUSES 

 

Q1a.  Are any of the examples above incorrectly being framed as a non-compete clause?  If so, 

why? 

38. As noted above the issue here may be one of terminology.  While example (a) would commonly be 

termed a “non-compete” clause (in the sense that it seeks to prevent a former employee working in a 

competing business) examples b and c would not be regarded as non-compete clauses. 

39. Example (b) only seeks to prevent an ex-worker from having dealings with his former employer’s 

customers or clients for the restricted period.  As such, this clause does not prevent an ex-worker 

from taking up employment with a competitor or setting up his/her own competing business, although 

it may limit the financial attractiveness of doing so.. 

40. Example (c) only seeks to prevent an ex-worker from hiring his former employer’s workers for the 

restricted period.  As such, this clause does not prevent an ex-worker from taking up employment 

with a competitor or setting up his/her own competing business although it may make it harder for him 

to succeed. 

41. In our experience, it would be more common to regard the examples listed in the Call as examples of 

post-termination restrictions.  These are restrictions which impact in some way on an ex-worker’s 

activities post-termination.  A non-compete restriction, as per the examples at (a) and (d) above, is 

only one of a number of post-termination restrictions that can apply to ex-workers following the 

termination of their employment. As such, attempting to label all post-termination restrictions as non-

compete clauses may cause unnecessary confusion.    

Q1b Are you aware of other examples in an employment contract which restrict a worker’s ability 

to compete against a former employer?  If so, please can you provide examples of these? 

42. We are aware of other examples of post-termination restriction clauses in contracts of employment.  

These include: 

• Restrictions which prevent an ex-worker from soliciting the employer’s customers or clients.  This 

is a different restriction to the “non-dealing” restriction example (b).  In our experience, a non-

solicitation and non-dealing clause are expressed separately in contracts of employment; 

• Restrictions which prevent an ex-worker from soliciting and or dealing with the employer’s 

potential customers or clients; 

• Restrictions which prevent an ex-worker from soliciting workers of the employer.  This is a 

different restriction to the “no-hiring” restriction example (c); 

• Restrictions which prevent an ex-worker from soliciting, dealing with and/or interfering with 

suppliers of the employer;   
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• Restrictions which prevent an ex-worker from soliciting and/or dealing with candidates/agency 

workers supplied by the employer.  Such restrictions are typically used in the recruitment sector; 

• Restrictions which prevent the ex-worker from taking up employment with a customer or client of 

the employer;  

• Restrictions which prevent ex-workers going to work with former colleagues with whom they 

worked as part of a team (a so-called team move restriction); and 

• Restrictions which seek to restrict the ex-worker’s use of social media following termination of 

employment.  These can include restrictions on changing profiles and requirements to delete 

contacts made during the period of employment.   

Q2a Do you have examples where non-compete clauses have been used? 

43. The use of non-compete clauses and other post-termination restrictions is widespread and is part of 

normal business practice in the UK.  Our members regularly advise employers and employees on the 

drafting of such restrictions and their enforceability. 

44. Restrictive covenants are not just used in employment contracts, and they do not just apply to 

employees. They are also important to protect a business from unfair competition from consultants, 

shareholders, non-executive directors and other officers, founders and partners as well as former 

business partners. Post-termination restrictions are therefore also frequently used in consultancy 

agreements, partnership and limited liability partnership agreements, shareholder agreements, 

franchise agreements, investment agreements and business sale and purchase agreements. 

Q2b In your experience, are non-compete clauses particularly used in certain sectors or are they 

generally used across the labour market? 

45. In our experience, post-termination restrictions are generally used across the labour market and are 

not limited to particular sectors.  By way of example, a review of published cases dealing with key 

decisions on post-termination restrictions shows they have been used – and enforced - in the 

following businesses and sectors: 

• Financial services 

• Asset management 

• International hotel consulting 

• Screening equipment manufacturing 

• Mobile phone manufacturing 

• Agricultural products and services 

• Social care services 

• Digital media 

• Software sales 

• Estate agency 

• Pharmaceuticals 

• Chemicals 
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• Insurance broking 

• Professional services 

• Transport  

• Mining 

• Recruitment 

• Marine biology 

As such, any general restriction on the use of post-termination restrictions including non-compete 

clauses would impact across the labour market. Furthermore, they are regularly used in many types 

of commercial agreement, as explained above, not just in employment contracts. 

Q2c If you answered that non-compete clauses are particularly used in certain sectors – which 

ones?  And what is the justification for their use in those specific sectors? 

46. Not applicable – see answer to Q2b. 

Q2d In your experience, are non-compete clauses used only or particularly in relation to higher 

skilled roles in the UK such as science or tech based jobs? 

47. In our experience, post termination restrictions including non-compete clauses are widely used, and 

not just in higher skilled roles in the UK such as science or tech based jobs. 

48. As can be seen from our answer to Q2b, the use of post-termination restrictions, including non-

compete clauses, are not limited to science or tech based sector.  Their use is far broader than that.  

Further, post-termination restrictions are not limited to highly skilled roles.  By way of example, a look 

at reported cases dealing with post-termination restrictions shows restrictions applying to employees 

in a wide variety of roles including: 

• Stockbroker 

• Head of sales 

• After sales manager 

• CEO 

• Agronomist 

• Area manager 

• Financial adviser 

• Account manager 

• Group, branch and store manager 

• Estate agent 

• Salesman 

• Chartered Surveyor  

• Assistant solicitor 



 

14 
 
345274_1 

• Engineer  

• European operations manager 

• Junior recruitment consultant 

• Model booker 

• Business development manager 

• Marketing manager 

• Operations manager 

This is because restrictive covenants are designed to protect valuable business interests such as 

client/customer relationships. Business relationships are not necessarily solely developed and 

managed by higher skilled workers. That said, in our experience, restrictive covenants including non-

compete clauses are more frequently used to restrict more senior workers (which are not necessarily 

the same as highly skilled workers) because they tend to have the skills, authority and influence 

which, if transferred to a competitor, would legitimately require protection. 

49. Any restriction on the use of post-termination restrictions including non-compete clauses would 

impact on a wide variety of job roles not limited to highly skilled roles in the science or tech sectors.   

Q3a Have you as an employer used a non-compete clause 

50. Our members regularly advise employers, across a broad range of sectors, who include post-

termination restrictions, including non-compete clauses, in their contracts of employment.   

Q3b What was the type of job and what were the terms and restrictions you included in the non-

compete clause? 

51. As per our response to Q2d, post-termination restrictions, including non-compete clauses, are used in 

respect of workers carrying out a wide variety of roles.  As such, the type of post-termination 

restriction and the terms of that restriction will vary depending on the role, sector and legitimate 

interest that the employer is seeking to protect. 

52. By way of example, in a software company, a software salesperson, who has regular contact with 

clients could be subject to restrictions on the solicitation of and non-dealing with clients of the 

employer for a short period of time e.g. 6 months.  It may not be appropriate in that case to include a 

non-compete clause which would prevent that employee from joining a competing software company 

as a salesperson.  However, in the same company, a software developer, who has no contact with 

clients, might not have any restriction on the soliciting of or dealing with the employer’s clients. In that 

case a non-compete clause, preventing the employee from joining a competitor for a period of time 

and disclosing the confidential software development strategy of his former employer to a competitor, 

or a non-solicitation of employees restriction, preventing the software developer from recruiting former 

colleagues in the software development team for a period of time, may be more appropriate. 

53. As can been seen from the above, the type of post-termination restrictions that applies and the terms 

of those restrictions are fact dependent.  There is no “one size fits all” approach. 

Q3c What was your justification for including a non-compete clause? 

54. The justification for including a non-compete clause will depend on the legitimate interest that the 

employer is seeking to protect.  Please see our summary of the current legal position as to the 
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justifications available to an employer for including post-termination restrictions, including non-

compete clauses in the contract of employment.  

Q3d Do you use non-compete clauses only for certain jobs or do you use them as a blanket term 

across your business and worker contracts? 

55. We have come across examples of employers who have included post-termination restrictions as 

blanket clauses across all their contracts of employment.  However, employers who do so run the real 

risk that the Court will refuse to enforce that restriction on the basis that it is unreasonable.  For 

example, the software company referred to above includes a non-compete clause, which prevents an 

employee from working for a competitor over a period, across all contracts of employment.  The junior 

receptionist at the company leaves to work as receptionist for a competitor.  The company would 

have real difficulties, in our view, and using the current tests, showing that this non-compete 

restriction was reasonable and therefore enforceable.  That said, the inclusion of a non-compete 

clause of dubious enforceability in junior employees’ contracts does tend to have an intimidatory 

effect and adversely affect their desire to join a competitor as well as a future employer’s willingness 

to hire them.  

Q3e Have you had to challenge an ex-worker you believe has breached such a clause?  If so, 

please provide as much information as you are able to explain the issue, what action you took, 

and the outcome. 

56. Please see our summary of the current legal position as to the enforcement action that an employer 

can take in the event that an ex-worker breaches a post-termination restriction provision, including a 

non-compete clause, in their contracts of employment.  Litigation over alleged breaches of restrictive 

covenants is not uncommon although many cases are settled before trial, often through mediation.  

Q4a Have you ever been subject to a non-compete clause as a worker? 

57. Our members regularly advise workers, across a broad range of sectors, on post-termination 

restrictions, including non-compete clauses, in their contracts of employment.  This advice can be 

provided at the outset when a worker is contemplating entering into a contract of employment 

containing restrictions.  The advice is also regularly provided to employees who are contemplating 

leaving their employer, or have already left their employer, and want to know how the restrictions in 

the contract of employment could impact on their future activities.  The advice is also regularly 

provided to workers looking to challenge post-termination restrictions, and those who are defending 

allegations by former employers that they have breached such restrictions. 

Q4b If you have been aware of a non-compete clause in a contract you have held with an 

employer, what was the job and what were the terms and restrictions of the non-compete clause?  

58. As per our response to Q2d, post-termination restrictions, including non-compete clauses, are used in 

respect of employees carrying out a wide variety of roles.  As such, the type of post-termination 

restriction and the terms of that restriction will vary depending on the role, the sector and the 

legitimate interest the employer is seeking to protect. 

Q4c Were you aware of the non-compete clause in your contract when you signed your contract 

of employment, and what the implications were for you?  Did your employer explain the 

implications? Was it transparent? 

59. Whilst many employees are aware that their contract contains post-termination restrictions, our 

members do come across cases where employees are either unaware of the restrictions or do not 

appreciate the impact of the restrictions. 
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60. Our experience is that on entering into the contract of employment, many employees accept the 

presence of the restrictions without comment.  On occasions, an employee might seek to negotiate 

the terms of the restrictions e.g. reducing the period of restriction or carving out clients that they bring 

with them, although such negotiations are normally limited to senior employees.  However, in our 

experience, it would be rare for an employer, who has included restrictions in the contract of 

employment, to agree to remove the restrictions in their entirety, if a prospective employee asks for 

them to be removed.   

61. In our experience, it would be unusual for an employer to explain the meaning of the post-termination 

restrictions in the contract of employment unless the employee specifically asks for an explanation. 

However, that is not particular to the post-termination restrictions in the contract of employment.  

There is no legal obligation on an employer to explain any of the terms of the contract of employment.  

As such, to single out post-termination restrictions for explanation would be an exception to the 

current position and could lead to calls that other terms that have a potential negative impact, e.g. 

claw back of bonus clauses, should also be explained to the employee.   

62. We would acknowledge that post-termination restriction clauses are usually drafted in detail which 

can sometimes lead to difficulties in interpretation and transparency.  However, our experience is that 

such drafting is not driven by the desire on the part of the employer to mislead or confuse the 

employee.  Rather, the drafting has been driven by the approach that the Court has taken in respect 

of enforcing these types of clauses.  They need to be tightly defined to ensure that they go no further 

than is reasonably necessary.  This inevitably leads to detailed legal drafting.       

63. Contracts of employment are legal documents. Those employers that include restrictive covenants 

including non-compete clauses in their contracts are not seeking to hide those restrictions. There may 

be an issue with transparency when it comes to understanding the implications of the restrictions, but 

they are clearly set out in the contract for workers to read and to take advice on if they wish. As per 

our response to Q2d, restrictive covenants including non-compete clauses are more likely to be found 

in the contracts of more senior employees, who are more likely to be in a position to take legal advice 

on those restrictions.  Further, in our members’ experience, employment contracts often expressly 

provide that the employee has had the opportunity to take legal advice on the restrictions before 

signing.  The reality, however, may well be, in our members’ experience, that many employees, 

particularly the more junior ones, do not take that advice, either because they cannot afford it or are 

nervous about appearing difficult before taking up a new role. 

Q4d Have you ever disregarded a non-compete clause?  If so please explain the issue, if your 

employer responded or challenged you, and the outcome. 

64. Our members regularly advise workers who disregard non-compete clauses as well as other post-

termination restrictions.  The reasons for such action can be varied and will depend on the facts of the 

case and can include: 

• The employee thinks, often having taken legal advice, that the restriction they are seeking to 

disregard is not enforceable in any event; 

• The employee thinks that they won’t be caught acting in breach; 

• The employee (correctly or incorrectly) thinks that his/her actions are not covered by the 

particular restriction; and 

• The employee takes the view that whilst the restriction may be enforceable, the employer will 

have little appetite to take any formal action to enforce the restriction. 
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65. Please see our summary of the current legal position as to the enforcement action that can be taken 

by an employer against a worker in the event that a worker disregards a non-compete clause, and the 

legal remedies available to employers. 

66. In our experience, when worker’s disregard post-termination restrictions, most cases are settled with 

the worker agreeing to provide certain undertakings, often as part of a wider settlement agreement.  

Such agreement will often involve a compromise on both sides.  This is to avoid court action and to 

provide both parties with certainty as to the extent of the post-termination protection without incurring 

the significant legal fees that taking and defending formal enforcement action incurs. 

Q4e Have you ever tried to challenge a non-compete clause, either formally or informally?  If so, 

please provide as much information as you are able to explain the issue, what action you took, 

and the outcome. 

67. Our members regularly act for workers who are seeking to challenge post-termination restrictions, 

including non-compete clauses.  This can be through a variety of means, including: 

• Corresponding with the employer/their legal adviser.  Whilst this course of action may not result in 

an agreement that all the restrictions fall away, it can lead to a modification of the restrictions e.g. 

an agreement that the non-compete clause will be agreed not to apply but in return for 

confirmation that the employee will abide by the restrictions on the solicitation of and dealing with 

clients; 

• (More rarely) seeking a declaration from the Court as to the enforceability of the restrictions 

before any actions are taken by the employee which could be seen as a breach of the 

restrictions.  If the Court declares that the restrictions are enforceable then the vast majority of 

workers would take note of that and ensure that their actions did not place them in breach; and 

• Breaching the restrictions and seeing if the employer takes any formal action to enforce them.  If 

such action is taken, the claim is then defended on the basis that the restrictions are not 

enforceable.  That option clearly has its risks, in that if the Court upholds the restriction as 

enforceable, the employee has already acted in breach.  They would then be exposed to a 

damages claim and not only their legal costs but also the legal costs incurred by their employer.   

As described in our response to Q4d above, most of these cases are resolved with a compromise 

position which settles the dispute before it reaches the Court. 

Q5a Have you had a non-compete clause which has influenced your decision to leave or stay with 

an employer, or start a new business? 

68. Our members regularly advise workers where post-termination restrictions including non-compete 

clauses are in place that influence their future employment decisions.  By its very nature, an 

enforceable non-compete clause will have an impact on the future activities of a worker and they will 

need to take that into account.  There have been occasions when we have advised employees 

subject to such restrictions, where the employee has decided to stay with their employer purely on the 

basis of the restriction.   

69. However, in our experience, if a worker is determined to leave their employer to join a competitor or 

set up their own business, then they will do so even if there are post-termination restrictions including 

non-compete clauses in their contracts.  For example, someone looking to start up a new business 

may seek to negotiate the terms of the restriction or factor into their business plan that they won’t be 

able to compete immediately.  There are preparatory steps that a worker can take during the period of 

a non-compete restriction (though not during employment) which will not place them in breach of non-
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compete restrictions e.g. sourcing premises and equipment, whilst they are waiting for the non-

compete period to expire. 

Q5b What was the job (where the non-compete applied) and what were the terms of this clause?   

70. As per our response to Q2d, post-termination restrictions, including non-compete clauses, are used in 

respect of employees carrying out a wide variety of roles.  As such, the job and the terms of the 

clause will vary as will the factors, including but not limited to a non-compete clause, that impact on a 

worker’s decision to stay or leave their employer. 

Q5c  Have you been influenced in a decision to hire or not hire someone by the terms of an 

existing non-compete clause?  

71. Our members regularly advise employers where a non-compete clause has influenced their decision 

on whether or not they hire a particular individual. There have been occasions when we have advised 

employers about a prospective employee’s non-compete restrictions and they have taken the 

decision not to hire that individual. 

72. However, our experience is that it is more common for sophisticated employers to expect certain 

employees to have post-termination restrictions including non-competes.  If an employer wants to hire 

an individual because they will be of value to the organisation, then they will do so regardless of any 

non-compete clause in place.  They will factor that non-compete clause into their business planning 

for the individual and for example, will “warehouse” the employee in another part of the business 

which is not in competition for the period of the non-compete restriction. 

Q5d if you have answered “yes” to Q5c, please explain the terms of the non-compete clause, and 

the impact of the decision on the business, and the sector and specific job.      

73. As per our previous responses, non-compete restrictions apply to a wide variety of roles and across a 

wide variety of sectors.  As such, the circumstances in which a future employer may be influenced by 

the presence of a non-compete clause in its hiring decision is very much fact dependent.      

Q6a Would legislation to restrict the use of non-compete clauses in certain circumstances affect 

your business? If so, how?  

74. Yes, it would certainly affect businesses. How, and to what extent, would be determined by what the 

legislation contained and the extent of the restriction.  Whilst it may be the case that restricting the 

circumstances where non-competes could be used would remove any barriers to hiring people, the 

availability of finance and investment for growing businesses may also be adversely affected if the 

investor has no means of preventing the people in whom the investment is being made being free to 

set up in competition at any time, thus tending to stifle enterprise rather than promote it.  Similarly, a 

person looking to establish a business on the basis of an innovative idea may be reluctant to do so if 

he cannot retain some control over his employees leaving and setting up in competition. 

Q6b Would such legislation lead to unintended consequences in your opinion?  

75. In our members’ view, yes it would, in the following respects: 

 Uncertainty 

Legislation restricting the use of restrictive covenants beyond the current restrictions already 

imposed by the common law is likely to generate litigation around the interpretation of the 

legislation. Please see summary of the current legal position for the restrictions imposed by 

common law. 
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Whilst prohibiting non-competes completely would at least have the merit of certainty, it is difficult 

to avoid the conclusion that that would in certain cases operate unjustly and for the reasons set 

out above, in fact be counter-productive to the policy aim of promoting innovation. 

Legislation to codify the existing common law position would be unnecessary, overly prescriptive 

and is likely to create, rather than reduce, uncertainty and therefore litigation. 

 Damage to UK businesses 

As set out in Q6d below, post-termination restrictions including non-compete clauses protect 

legitimate business interests of an employer that cannot be adequately protected otherwise. As 

noted in paragraphs 22-26 above, the law of confidence does not provide that protection, at least 

so far as post-employment matters are concerned, and the same is true of intellectual property 

protection.  Neither of these would, for example, protect valuable relationships with clients, 

suppliers and employees that have been carefully built up with significant investment of time, 

money and other resources by the employer.  

Legislation to restrict or prohibit the use of restrictive covenants is likely to hamper the protection 

of legitimate business interests by employers. This could lead to loss and damage through unfair 

competition by former workers. 

 Impact on investment in UK businesses 

Our members are aware that post-termination restrictions including non-competes are frequently 

taken by investors from owner managers when they invest in UK businesses. This is done to 

protect the value of the investment.  

Investors advised by our members also want to ensure that key individuals within the business 

have adequate restrictive covenants in their employment and shareholders' agreements to 

prevent the risk of damage to the value of their investment. If legislation restricted or prohibited 

the use of post-termination restrictions including non-competes, investors may be more cautious 

or reluctant to invest in UK businesses or at least build in the attendant increased risk by more 

onerous terms in respect of interest on loans or exit terms. This would have a particularly adverse 

impact on entrepreneurial and start-up businesses which need funding and, as noted above, 

stifling the very innovation which the Government is looking to promote and protect.  It would also 

risk putting the UK at a competitive disadvantage in respect of attracting foreign investment. As 

can be seen from paragraphs 91 -100, there are a significant number of countries where post-

termination restrictions, including non-compete clauses, are enforceable.  A change to the 

position in the UK runs the risk of foreign investors investing in business outside of the UK as a 

result of the protections available in other countries.    

 Impact on the use of restrictive covenants outside of the employment relationship 

The same common law principles apply to all post-termination restrictions including non-

competes. So restrictions in investment agreements, business sale and purchase agreements, 

partnership and LLP agreements and shareholder agreements, for example, may all be caught by 

any legislation to restrict or prohibit the use of post-termination restrictions including non-

competes. See further paragraphs 5, 6 and 9 of our summary of the current law. This could 

hamper investment in UK businesses, and the sale and purchase of UK businesses. This, in turn, 

could adversely impact the UK economy.  

 Impact on the ability of start-up businesses to protect themselves as they mature 
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The more successful a start-up business becomes, and the more it grows, the more it will need to 

protect its business from competition. If it is not able to do so because legislation has been 

introduced which restricts or prohibits the use of post-termination restrictions including non-

competes, then innovative businesses that are still in their infancy may suffer when workers leave 

(either to start up their own business or to join a well-established competitor) and take business 

with them. Some start-up businesses may not survive this sort of competition. 

 A "brain drain" of innovation from the UK 

Restricting or prohibiting the use of post-termination restrictions including non-competes may 

drive innovative businesses out of the UK and into a jurisdiction where they can adequately 

protect their business. 

 Increased use of “garden leave” clauses  

If the use of post termination restraints is restricted then business may seek to make more use of 

“garden leave” provisions in contracts. While ensuring the employee gets paid, these are not 

applicable in all cases – for example where there has been serious misconduct - and does not 

usually let the employee start up the new business any earlier. 

Q6c Could you restrict their use in certain circumstances through non-legislative measures?  

76. Given the principle of freedom of contract it is difficult to see what non-legislative measures might be 

taken to change the current practices in relation to post termination restrictions that we have outlined 

above. We have considered carefully whether there might be some legislative measures that might 

be taken short of a complete ban.  These appear to us to be possibilities:  

 Setting up a conciliatory, settlement or advisory body similar to the Early Conciliation service 

provided by ACAS in respect of claims in the Employment Tribunal to assist in the resolution of 

disputes about restrictive covenants including non-competes. Depending on its expertise, it could 

go so far as making non-binding declarations as to enforceability.  Consideration would need to 

be given to the costs involved in such a service and the issues of delay that might arise in urgent 

applications to the court for interim injunctive relief.  

 The imposition of a statutory cap on the length of post-termination restrictive covenants including 

non-compete clauses, or indeed only on non-compete clauses. Whilst this would have the 

advantage of certainty, there is a risk that employers may read this is as “industry standard” to be 

used in all cases, thus imposing a longer restriction than might otherwise be regarded by the 

courts under the current regime as reasonable and risking enforceability. Workers may read this 

in the same way, and therefore accept restrictions that in fact go beyond what would currently be 

enforceable in their case.  Such a “one size fits all” approach would lack the flexibility there 

currently is to only to permit such restrictions where it is reasonable to do so. 

 A requirement that employees take independent legal advice, at the employer's cost, before  

post-termination restrictions including a non-compete clause can be validly entered into (similar to 

the requirement under the employee shareholder regime). This would not make an otherwise 

unenforceable restriction enforceable, but may answer concerns around transparency and the 

need for guidance for employees and may encourage employers to only impose restrictions 

where they are necessary. This would have the merit of ensuring that employees enter into 

contracts with these restrictions fully understanding their position and the terms they are about to 

agree, perhaps also being in a stronger position to negotiate changes with the support of a 
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lawyer.  Against this it could be onerous and costly on smaller businesses, and may well delay 

negotiations of new hires.  

 Provide for restrictive covenants, including non-competes, only to be enforceable if the former 

employer pays the departing employee for the period of the restriction.  The publication 

“Venturing Forth” from the Social Market Foundation referred to in the Call cites the lack of an 

income as being one of the main barriers to those who would otherwise set up their own 

business.  Such a measure would address that barrier, at least to some extent, but could again 

prove a significant burden for the smaller business.  Careful consideration would need to be given 

to matters such as the level of such payment, whether it would be payable regardless of the 

circumstances in which employment ends and whether it would cover restrictions generally or be 

limited to those in employment contracts. It may also make employers think twice about imposing 

such restraints where there is no business reason to do so. 

Q6d As an employer, would intellectual property law and confidentiality clauses suffice to protect 

your interests if legislation to restrict the use of non-compete clauses came into force? If not, 

why?  

77. No. Intellectual property (IP) and confidentiality clauses do very different things to restrictive 

covenants. Please see our summary of the current law, and in particular paragraphs 22 and 23. 

78. Contractual intellectual property provisions govern the ownership and assignment of IP belonging to a 

business, and what happens to those when an individual is no longer with a business. IP and 

confidential information will often be carefully defined in the contract.  

79. Similarly, contractual confidentiality provisions govern the ownership and use of confidential 

information belonging to a business, and the protection and return of that information when an 

individual is no longer working for a business.  

80. Restrictions on the use of IP/confidential information following the departure of an individual from a 

business are usually drafted without limitation in time. 

81. IP and confidentiality restrictions cannot protect the following: 

• Relationships with clients, suppliers and other key business contacts 

• Goodwill 

• The stability of the workforce 

• Confidential information that is in an individual's head that s/he cannot “unknow”, such as 

business plans and pricing structures, and that is not capable of physical return. 

82. Restrictive covenants can protect all of these valuable interests. The courts also accept that IP and 

confidentiality restrictions can be very difficult to police once an individual has left a business. In 

relation to IP, the employer would have to show that the relevant IP exists, that it owns that IP and 

that the former worker is infringing that IP.  The law of confidence does not provide adequate 

protection in practice either (please see our note of the current law at paragraphs 22 and 23).  

83. Restrictive covenants (and in particular non-competes) can assist with this. For example it would be 

very difficult for a director of a business to avoid using his or her in depth knowledge of confidential 

strategic, financial and commercial information about the former business to the advantage of a 

competitor. Imposing a short non-compete restriction allows for that information to go 'stale' before 
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the director can use it at a competitor, inadvertently or otherwise where otherwise the former 

employer could not rely on the law of confidence nor would it have the protections available under IP 

law. 

84. If the use of restrictive covenants were restricted or prohibited, businesses may be left without these 

protections.  Again, and to repeat a point made before, the use of non-competes is already restricted 

-  the current law will not allow restrictive covenants to be enforced save to the extent that there is a 

legitimate interest to be protected and the scope of the restriction concerned does not go beyond 

what is reasonable. 

Q6e What types of businesses would (or ought) to benefit from additional restrictions on the use 

of non-compete clauses?  

85. Our members do not consider that there are particular types of businesses or particular industries or 

sectors which would or ought to benefit from additional restrictions on the use of non-compete 

clauses. Employers will always need to establish the legitimate interest that they seek to protect and 

to restrict that to particular industry sectors or job types would not appear fair, quite apart from the 

difficulties in effective drafting to ring fence the protected sectors/job types. The current law offers 

flexibility here whilst having the two clear principles of legitimacy of interest and reasonableness of 

restriction.   

Q7a Are you aware of guidance or do you seek guidance on the use of non-compete clauses and 

the associated intellectual property law and confidentiality clauses? What sources do you use?  

86. Our members regularly provide such guidance to both employers and workers. Some businesses 

seek guidance on the use and enforcement of restrictive covenants in employment contracts from 

their HR or in-house legal team, or from HR consultants that they use for day to day HR matters. 

Q7b Could guidance be improved to assist both employers and workers in their understanding of 

how non-compete clauses should work, what business interests could legitimately be considered 

as justification for non-compete clauses, and how to prevent such clauses from being inserted in 

contracts inappropriately?  

87. Yes, improved guidance would go some way towards assisting both parties and help prevent misuse. 

Our members regularly advise on the particular matters posed by this question. This does, however, 

require employers and workers to pay for legal advice. Should a general guide be required, the 

Employment Lawyers Association may be able to provide some assistance with the drafting of such a 

guide, to be published, for example, on the gov.uk website. The problem however with any general 

guidance is that it will not be able to advise with certainty on the specific situation that the employer or 

worker faces. As explained in our summary of the current legal position (see paragraph 14), because 

they are already void as restraints of trade unless they are reasonable, the only effective guidance on 

post-termination restrictions including non-competes will require an analysis of the facts of each case.  

Nonetheless, some explanation of the underlying principles and some examples to illustrate those 

would in our view be helpful. 

Q7c Do you think new or improved guidance would improve confidence around the valid use of 

non-compete clauses and where confidentiality and intellectual property is a more appropriate 

way to protect business interests?  

88. See answer to Q7b above. 

Q7d If you provide advice to employers in structuring and using non-compete clauses, what 

principles do you consider important to take into account?  
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89. When advising employer clients the principles that are important to take into account are the legal 

principles referred to in paragraphs 10 to 16 above.   It is for each client to decide within those what 

approach it wishes to take to protecting its business interests but good advice would require a careful 

analysis of what it is the employer is seeking to protect and the minimum that would be needed to 

achieve that protection.   

Q7e If you provide advice to workers in negotiating or challenging non-compete clauses, what 

principles do you consider important to take into account? 

90. The principles that are important to take into account are as in 7d above. Please see our summary of 

the current legal position.  So far as individuals are concerned, attention would need to be given to 

the nature of employment, the effect that the clauses are expected to have, the circumstances that 

obtained at the time the restrictions were agreed (as this is the point at which reasonableness will be 

assessed) and, in cases of challenge, the circumstances of departure. 

 

C. KEY ASPECTS OF THE LAW ON RESTRICTIVE COVENANTS IN OTHER JURISDICTIONS 

Introduction 

91. In this section, we highlight some key aspects of the law on restrictive covenants (restrictions) in a 

number of jurisdictions across Europe, and the rest of the world including China, the US, Canada and 

Australia.  These include: 

(a) threshold salary levels for restrictions to apply; 

(b) maximum length of terms; 

(c) circumstances of termination; 

(d) compensation by the employer during the term of the restriction; and  

(e) liquidated damages. 

92. This section is not intended to be a comprehensive guide to the law in those jurisdictions but rather a 

snapshot of requirements emphasising areas of difference to UK law.  If reform is to be considered to 

UK law, comparative treatments may be of assistance in formulating the nature of that reform. 

93. It is noted that in Russia restrictions are generally illegal and not enforceable. Under Californian law, 

post-termination restrictions are not generally enforceable as being against public policy. Trade 

secrets are protected and we understand that there is a good deal of litigation on the meaning and 

effect of this term. However, such restrictions are, to varying degrees, enforceable in many other US 

states. Secondly, US-style incentive plans typically include forfeiture provisions which result in 

employees losing deferred stock or cash incentives in the event that they join a competitor or engage 

in other forms of competitive activity such as the solicitation of clients or colleagues.  

Applicable salary or status levels 

94. In certain jurisdictions, restrictions are only enforceable if the employee’s salary or status is above a 

certain specified threshold. For example: 
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 In Austria, an employee must receive a gross monthly salary in excess of €3,240 in the last 

month of employment (for restrictions concluded after 29 December 2015);  

 In Belgium, restrictions are enforceable for sales representatives whose annual gross salary 

is at least €33,221 at the time of termination and for other employees whose annual gross 

salary is at least €66,441 at the time of termination; and 

 In Canada, restrictions are generally only enforceable against employees who “are” the 

company, such as senior “C-suite” employees. 

Maximum specified terms 

95. In certain jurisdictions, restrictions are subject to a maximum specified term applicable after 

termination of employment.  For example: 

 In Austria, the maximum term is one year; 

 In Belgium, (when using a certain “standard” restriction) the maximum term is one year; 

 In China, a non-compete restriction (the only restriction explicitly addressed in legislation) 

should not exceed two years; 

 In France, the maximum term is sometimes set out in the applicable collective bargaining 

agreement (CBA) - for restrictions other than those on solicitation of clients and/or 

employees.  If the term is not set out in the applicable CBA, the law requires such restrictions 

to run only for a reasonable time; 

 In Germany, a fixed statutory maximum term of two years applies; 

 In Italy, the permissible term for non-compete restrictions is three years for employees 

(impiegati) and middle-managers (quadri) and five years for executives (dirigenti);  

 In Venezuela, the maximum period of a post-termination is set by statute at 6 months; and 

 In Spain, the maximum term is two years. 

Circumstances of termination 

96. The circumstances of termination are relevant to enforceability of restrictions in some jurisdictions.  

For example: 

 In Austria, a restriction will only be enforceable if the employee resigns, is dismissed for 

cause or if the employer undertakes, at the time of termination, to pay full salary and benefits 

during the entire restriction period; 

 In Belgium, a restriction will not be enforceable if the employment contract is terminated by 

reason of a serious breach by the employer or if the employer dismisses the employee 

without serious misconduct on the employee’s part;  

 In Quebec, generally speaking, non-competes are only upheld against employees who are 

terminated for cause; and 



 

25 
 
345274_1 

 In the Netherlands, a non-compete clause is rendered void if the employer is liable for 

damages as a result of the termination of employment e.g. a termination without the 

applicable notice period being observed, an unfair dismissal, the Dutch equivalent of a 

constructive dismissal or a wrongful dismissal for urgent cause. 

Remuneration by the employer during the term of the restriction 

97. In many jurisdictions, remuneration during the period of restriction is required.  For example: 

 In Austria, no compensation is required if the employee resigns (without good cause) or is 

dismissed for cause.  However if employment is terminated by the employer without good 

cause, the employer must pay full salary and benefits during the entire restriction period; 

 In Belgium for sales representatives, no compensation is required.  For all other employees, 

a lump sum of at least 50 per cent of the gross remuneration (during the month preceding 

the date of termination) must be paid during the period of the restriction.  The lump sum will 

not be paid if the employer waives the application of the restriction within 15 days of 

termination of employment; 

 In China, in respect of non-compete restrictions, monthly remuneration must be paid during 

the term of the restriction.  There is no clear standard for the amount payable.  Some 

localities provide for specific percentages of monthly pay.  In Shanghai, if the employer and 

the employee fail to reach agreement on the level of compensation, compensation shall be 

between 20 per cent and 50 per cent of the employee’s normal salary.  Similar rules apply in 

Beijing, Jiangsu province and Zhejiang province. However most localities do not stipulate a 

required amount.  The Supreme People’s Court on 1 February 2013 upheld a claim for 30 

per cent of the employee’s average monthly salary; 

 In France, a non-compete or non-solicitation of clients restriction is not enforceable unless 

the employer commits to paying compensation for its duration (even if the employee has 

resigned).  For non-compete obligations, the minimum payments and the intervals between 

those payments are sometimes set out in the applicable CBA.  CBAs usually provide for a 

monthly payment equal to at least one-third of the average monthly salary paid in the last 

three to twelve months.  Some CBAs provide for as much as two-thirds of average salary.  In 

the absence of any indication in the applicable CBA, the employer must pay a reasonable 

amount.  French courts have held that 10 per cent of the average salary of the 12 months 

before termination was not a reasonable amount.  The employer can waive the restriction if 

the waiver is: (i) expressly authorised by the restriction itself; (ii) made on an individual basis; 

(iii) notified in clear, unequivocal writing; and (iv) made within a limited period following notice 

of termination.  If no such period is specified in the employment contract or the applicable 

CBA, the waiver has to be made on termination of employment.  If the four conditions are not 

complied with, the employer will be unable to waive the restriction and will have to pay the 

relevant compensation; 

 In Germany, a monthly compensation payment of at least 50 per cent of the employee’s total 

remuneration (including salary, bonus and benefits) applicable at the time of termination is 

required to be paid during the restriction term, except for restrictions prohibiting the poaching 

of employees for a new employer (and not for a potential future business of the employee); 
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 In Italy, the employer must provide compensation for non-compete restrictions.  The 

compensation may be paid when the employment terminates, in monthly instalments during 

the period of restriction, or when the term of the non-compete restriction expires.  In some 

cases, compensation is paid during the course of the employment and, if this is the case, 

social security contributions are mandatory in respect of compensation paid.  The amount of 

compensation, which must be determined in advance, is not prescribed, but case law 

suggests that it must take into account both the duration of the non-compete restriction and 

its scope.  In general, the broader the scope the higher the level of compensation required.  

For example, in a case relating to a twelve-month non-compete restriction covering all 

possible competing activities in the whole of the EU, the Court of Milan deemed 

compensation equal to 50 per cent of the worker’s gross annual salary to be fair.  It is open 

to the parties to agree that if the employee breaches the non-compete restriction he is 

obliged to pay back the compensation received in respect of it;  

 In Venezuela cash consideration is required – the amount of which is not set, but the term of 

the compensation should be limited to the term of the post-termination restriction; and 

 In Spain, adequate compensation is required – this depends on factors such as the duration 

of the restriction, the employee’s remuneration and his chances of finding employment 

without violating the restriction.  Payment of compensation may be made during or on 

termination of employment, in monthly installments during the term of the restriction or once 

the restriction has expired. 

Liquidated damages 

99. In addition to damages and injunctive relief against an employee in breach of a restriction, the 

provision of liquidated damages (i.e. payment of a pre-agreed amount by the employee if breach 

occurs) is permissible in many jurisdictions. However, liquidated damages are not permitted in others 

– for example, in Australia, any damages which attempt to be expressed in this way should be a 

genuine pre-estimate of loss. Even then, in Australia such provisions are not commonly used given 

the question mark over their enforceability and the risk that the court deems that the potentially more 

effective remedy of an injunction is not available as the parties have already quantified their loss. 

100. Examples from other jurisdictions include: 

 In Austria, for restrictions agreed on or after 29 December 2015, the amount of liquidated 

damages must not exceed six (net) monthly salaries (excluding certain special payments) – 

but any such damages may be reduced by a court in its discretion; 

 In Belgium, restrictions for sales representatives can provide for liquidated damages not 

exceeding three months’ salary; 

 In China, liquidated damages are permissible, subject to reduction or increase by a court in 

its discretion; 

 In France, liquidated damages are permissible, again subject to reduction or increase by a 

court in its discretion; 
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 In Germany, liquidated damages are permissible. There is no fixed maximum and in general, 

one month gross salary is considered reasonable.  In individual cases, a higher amount may 

be considered appropriate.  Amounts exceeding three months’ salary are unlikely to be 

considered permissible; 

 In Hong Kong, such liquidated damages are also permissible; 

 In Italy, liquidated damages are also permissible (over and above any compensation to be 

paid back by the employee for breach of the non-compete restriction).  Usually, it is provided 

for up to twice the amount paid to the employee as compensation for the non-compete 

restriction; 

 In Spain, case law in relation to whether liquidated damages are enforceable is unclear and 

the courts do not always enforce such clauses;  

 In Venezuela penalty clauses are permitted, but they should be set in consideration of the 

potential damages for the breach; and 

 In The Netherlands liquidated damages are also permissible, subject to reduction at the 

discretion of a court.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

28 
 
345274_1 

Working party members 

Susan Doris-Obando – Freshfields 

Paul Goulding QC – Blackstone Chambers (Co-Chair) 

Matt Jenkins – Harrison Clark Rickerbys 

Laura McNair-Wilson - Littleton Chambers 

Jennifer Millins - Mishcon de Reya 

Catrina Smith – Norton Rose Fulbright 

David Widdowson – Abbiss Cadres (Co-Chair) 

  

 

 

 


