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Introduction 

The Employment Lawyers Association (“ELA”) is a non-political group of specialists in the field of 

employment law and includes those who represent Claimants and Respondents/Defendants in the 

Courts and Employment Tribunals. It is therefore not ELA’s role to comment on the political merits or 

otherwise of proposed legislation, rather to make observations from a legal standpoint. The ELA’s 

Legislative and Policy Committee is made up of both Barristers and Solicitors who meet regularly for a 

number of purposes, including to consider and respond to proposed new legislation. 

 

A sub-committee, chaired by Eleanor Mannion of MacRoberts LLP was set up by the Legislative and 

Policy Committee of ELA to respond to the consultation document issued by the Department for 

Business, Energy and Industrial Strategy on parental bereavement pay and leave. The sub-committee 

members are listed at the end of this paper. 

 

 

Definition of Bereaved Parent 

 

1(a) Who else do you think should be included within the definition of “bereaved parent”? 

1(b) Please provide reasons for your answer 

 

ELA is of the view that the definition should include those who have day to day care of the child but 

who are not in fact biological or natural parents of the child. This would therefore include step-parents 

and or family members such as grandparents or aunts/uncles of the child who undertake the role of 

parent in the practical sense. ELA points to the existence of kinship carers in Scotland which is where 

family members or even family friends take care of children where their biological or natural parents 

are unable to do so. This is normally done with the assistance and support of the Local Authority but 

not always. Given the changing nature of families, it would be prudent to ensure that the definition 

goes beyond the idea of biological or natural parents. 

 

ELA members have referred to the definition of “parental responsibilities” in Section 3 of the Children 

Act 1989 which sets out the following: 
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(1)     In this Act “parental responsibility” means all the rights, duties, powers, responsibilities and 
authority which by law a parent of a child has in relation to the child and his property. 

(2)     It also includes the rights, powers and duties which a guardian of the child's estate (appointed, 
before the commencement of section 5, to act generally) would have had in relation to the child and 
his property. 

(3)     The rights referred to in subsection (2) include, in particular, the right of the guardian to 
receive or recover in his own name, for the benefit of the child, property of whatever description 
and wherever situated which the child is entitled to receive or recover. 

(4)     The fact that a person has, or does not have, parental responsibility for a child shall not 
affect— 

(a)     any obligation which he may have in relation to the child (such as a statutory duty to maintain 
the child); or 

(b)     any rights which, in the event of the child's death, he (or any other person) may have in 
relation to the child's property. 

(5)     A person who— 

(a)     does not have parental responsibility for a particular child; but 

(b)     has care of the child, 

may (subject to the provisions of this Act) do what is reasonable in all the circumstances of the case 

for the purpose of safeguarding or promoting the child's welfare. 

 

It should be noted however that this section is applicable in England and Wales only. Scotland does 

not have the same definition of parental responsibilities and we point you towards Sections 1 and 2 of 

the Children (Scotland) Act 1995 to allow you to consider the differing provisions in the two 

jurisdictions.  

 

ELA therefore suggests that the Bill includes its own definition, which takes into account the 

provisions in the two jurisdictions, rather than simply restating a section of legislation that is only 

applicable in one jurisdiction.  
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How and when 2 weeks of Parental Bereavement Leave and Pay can be taken - Flexibility                

around consecutive/non-consecutive weeks 

2 (a) Which of the following options for leave-taking would be most appropriate? 

i) Leave to be taken either as one week only or two consecutive weeks  

ii) Two weeks discontinuously, e.g. a week, then a further week taken at a later date  

iii) Two weeks, which can be taken in units of a day, recognising that only whole weeks of                 

leave with an employer would attract the statutory payment from that employer 

iv) An alternative arrangement (please describe) 

 

(iv)  An alternative arrangement 

It was felt by ELA that an alternative arrangement would be the most suitable option for leave-taking.                 

The Members felt that the following arrangement would be the most suitable:  

Two weeks, which can be taken either as two consecutive weeks, two weeks discontinuously, or in                

units of a day, all of which attract the statutory payment from that employer. 

 

2 (b) Please set out the reasons for your response 

The Bill has mirrored existing provisions for family related leave and pay rights where possible. It was                 

felt by ELA, however, that Parental Bereavement Leave and Pay can be, and should be, distinguished                

from these rights, as this type of leave has a very different underlying purpose. The purpose of the                  

leave is not to care for a child (which in its very nature is continuous), but to allow time off to grieve. It                       

also has a separate purpose to annual leave and sickness and therefore employees should not be                

forced to opt for one of these alternative types of leave when suffering a bereavement of a child.                  

Whilst some bereaved employees may be able to make an informed choice about losing the right to                 

paid leave in favour of the flexibility of choosing individual days, ELA suggests that this imposes an                 

unfair emotional burden generally on all employees and which conflicts with the purpose of the               

proposed legislation, which is to afford bereaved parents greater protection when faced with the loss               

of a child.  

 

Although grief will be viewed by many as being continuous, there may be points of heightened grief                 

over a prolonged period of time and these heightened points of grief may arise for a variety of                  
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reasons. It should also be recognised that grief is individual and as much flexibility should be allowed                 

for within the regulations, without impacting on employers certainty and ability to run their business.  

 

This is reflected in the ACAS good practice guide to managing bereavement in the workplace which                

states in its introduction “Grief does not have predicted stages and phases. Everyone reacts              

differently to bereavement, and this should be understood and respected by both employers and              

colleagues.”  

 

The members felt that allowing leave to be taken in days would, in most cases, be easier to cater for,                    

than leave in weeks. In addition, it was felt that in the majority of cases, Parental Bereavement Leave                  

is likely to be taken in whole weeks in the immediate period following the death of a child, and around                    

funeral arrangements. The ACAS guide states “Special or significant days, such as the inquest,              

anniversary of the death, or the birthday of the person who died, can be particularly difficult times for                  

bereaved people. Sensitivity around these times, particularly when considering requests for specific            

days off, will help employees to manage their grief.” Therefore the possible scenarios which could               

give rise to employees wishing to take specific days off should be reflected in the regulations, and                 

individuals should not be penalised financially for this. These include attending inquests (which may              

range from 1 day to several weeks), religious observations, marking birthdays or anniversaries or              

delayed onset of grief. It is the view of ELA therefore that, where possible, all different reasons for                  

taken Parental Bereavement Leave should be catered for within the regulations, and this means              

adopting an approach which allows the leave to be taken in two consecutive weeks, two weeks                

discontinuously, or in units of a day. It would be an odd situation to arise to have good practice                   

guidance not mirrored by legislation which follows. 

 

2 (c) Please set out potential difficulties you consider may exist with any of the options 

(i) Leave to be taken either as one week only or two consecutive weeks  

The concern with this option is the lack of flexibility for the bereaved parent in that a one week block                    

may not be needed or of use to the bereaved employee whereas individual days could potentially be                 

of more benefit. An employee may find it more useful to be able to take a day off for a specific                     

appointment, for example an appointment with a funeral home, rather than face the possibility of               

having an enforced week off at a time when it is not yet needed or indeed wanted by the bereaved                    

parent.  
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The ELA fears a ‘use it or lose it’ approach along these lines sets the wrong tone and could likely                    

create further stress at a time of increased emotional upset, as well as the potential for hampering                 

employer/employee relations.  

 

ELA’s concern is that there should not be any restriction or curtailment of a bereaved employee’s                

entitlement to parental bereavement leave of two weeks, in the event that they did not wish to take                  

that leave in a full two week block.  

 

(ii) Two weeks discontinuously, e.g. a week, then a further week taken at a later date  

Two discontinuous weeks of paid bereavement leave still affords the bereaved employee less             

flexibility than the equivalent of two week’s worth of days which could be taken individually.  

The requirement to take the leave in blocks of at least one week may lead to the employee finding                   

their return to work more challenging after a longer period of absence, than if they were only returning                  

after one or a number of their bereavement leave days, with the option to take later days when                  

needed.  

 

The ELA is concerned that the requirement to take the paid leave in blocks of at least one week                   

leaves the bereaved employee with a stark choice when it comes to pay, in the event that the                  

employee would actually prefer to take the leave as individual days. This is because the current                

proposal is that the pay eligibility must be in line with other statutory payments suck as maternity pay                  

and statutory sick pay. The ELA submits that it would be unfair to present the bereaved employee                 

with this dilemma.  

 

iii) Two weeks, which can be taken in units of a day, recognising that only whole weeks of 

leave with an employer would attract the statutory payment from that employer. 

 

There are major concerns within the Members that this proposal would amount to indirect race               

discrimination. There are several religions which have significant days of mourning throughout the             

calendar year following a death, and this is likely to lead to individuals requesting these specific days                 
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off under the leave entitlements, rather than to take their entitlement as two consecutive weeks or two                 

weeks discontinuously.  

 

Examples of religions to which this may apply: 

1. Eastern Orthodox – The mourning period for Eastern Orthodox Christians lasts for forty days.              

Within that forty day period, days 3, 9 and 40 all have significance. Beyond this, memorials  

 

are celebrated at 3, 6 and 9 months and at 1 year. It is likely that employees would therefore wish to                     

take these days of significance as Parental Bereavement Leave.  

2. Hinduism – The cremation of the deceased marks the beginning of the mourning period,              

which lasts for 13 days. One year after the death, the family observe a memorial event called                 

“sraddha” which pays homage to the deceased. It is likely that at least 1 day will wish to be                   

reserved and taken under Parental Bereavement Leave. 

 

If employees wish to take their leave as units of day for religious observation, the PCP of not                  

attracting statutory pay would therefore likely amount to indirect discrimination when compared to             

those who take their leave as units of weeks. The members felt that it was also highly unlikely that                   

employers would be able to provide objective justification for this PCP, as leave taken in units of a day                   

is generally less disruptive to businesses than periods of leave of 1 or 2 weeks.  

 

As well as the legal implications of non-provision of statutory pay if leave were to be taken in units of a                     

day, this practice would also undermine the purpose of the legislation, potentially effectively forcing              

employees to take days such as inquests, birthdays and anniversaries as annual leave or sick leave                

in order to be able to grieve and receive pay. However, from a practical standpoint, the practice of                  

taking the leave in units of a day could be open to abuse by employees (e.g. by effectively taking it as                     

1 day a week for 14 weeks in order to give them a shorter working week), and therefore consideration                   

should be taken as to evidence required from an employee as to the reason for taking the leave as a                    

day. 

 

3. What do you think is the optimal length for the window? 
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ELA supports the principle of maximum flexibility, recognising that every bereavement is different.  In 

particular we note that inquests (which we understand are common following the death of a child) can 

sometimes take a long time and in some cases may not be concluded within 6 months of the child’s 

death. The bereavement or grief process may take longer in such situations.  Parents may need or 

wish to take time off work to come to terms with the outcome of an inquest or to attend bereavement 

counselling. 

 

In light of this, we support a 52 week window for bereaved parents to take leave. 

 
Notice required to take parental bereavement leave and pay  

  

4(a) Do you agree that parents should be required to provide notice to their employer?  

  

i)                 If leave is taken very soon after the death of the child Yes 

ii)                If leave is taken at a later period Yes 

  

4(b) Please provide reasons for your answer  

  

We consider that notice should be provided in both scenarios.  

  

Notice of a requirement to take leave should be provided ‘very soon’ after the child’s death in order 

that the employer is aware why the employee is not at work and to ensure they are paid the statutory 

sum (or any enhanced sum) as appropriate during their leave. 

  

Notice of a requirement to take leave should be provided ‘at a later period’ in order to balance the 

employer’s business requirements in order to plan for the employee’s absence including whether to 

provide appropriate cover.   

  

5(a) What is a reasonable notice period:  

  

i)                 Where leave is taken very soon after the death of the child?  
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Such notice should be ‘as soon as reasonably practicable’ so that it is similar to the notice period for 

an employee who goes into early labour (see regulation 4(1)(a) of the Maternity and Parental Leave 

etc Regulations 1999). 

  

ii)                Where leave is taken at a later period?  

  

Such notice will depend on the final agreed period of parental bereavement leave.  If the leave is to be 

56 days (as currently proposed) then advance notice of 2 weeks would be reasonable.   

  

If the legislation is to provide that the period of leave will exceed 56 days then a scaling period of 4 or 

8 weeks’ notice would be reasonable dependant on the length of the leave period (i.e. 4 weeks’ notice 

if the leave is to be between 8 – 26 weeks after the child’s death and 8 weeks’ notice if the leave is 

between 27 – 52 weeks after the death). 

  

  

5 (b) Please provide reasons for your answer  

  

It is a delicate balancing exercise where an employer should be supporting a bereaving employee and 

also needs to cause the least disruption to its own workforce and customer demands. 

  

Without notice being provided as soon as possible after the child’s death, the employer may be 

concerned that the employee’s absence is caused by the employee’s ill health, injury or death.  The 

employer may be unaware of the tragic situation and instigate a disciplinary process for the 

employee’s failure to communicate a reason for their absence. 

  

A longer notice period of notice after the first 8 weeks is reasonable on the basis that such leave may 

be needed for a religious ceremony (for which notice is often provided) or a coroner’s inquest (for 

which we understand notice is provided in advance by the coroner and the inquest is often 

rescheduled if the parents cannot attend). 

  

  

6 (a) How should this notice be given:  

  

i)                 If leave is taken very soon after the death of the child?  

  

10 
 



 
In writing either from the employee or from someone connected with the employee (such as a relative, 

friend, doctor, social worker).  In the event the notice is not sent from the employee then he or she 

should follow up in a personal email or telephone call as soon as reasonably practicable. 

 

  

ii)                If leave is taken at a later period?  

  

In writing from the employee. 

  

6 (b) Please provide reasons for your answer 

  

Communication can be quickly and easily provided by someone connected with the employee very 

soon after the death so that the employer knows why the employee is not working.  The employer can 

then retain the initial (or follow up) communication for its records and in accordance with its 

obligations. 

  

 

Communication ‘at a later period’ can usually be provided by the employee in writing to ensure the 

employer can organise its workforce as appropriate (unless the employee is unwell and then notice of 

their absence as a result of ill health may be appropriate). The employer can then retain the initial (or 

follow up) communication in accordance with its obligations. 

  

Evidence required for parental bereavement leave and pay 

 

7 (a) Should evidence requirements for this provision mirror those of existing family leave i.e. 

that evidence is not required unless requested by the employer? 

7 (b) Please explain your reasons. 

 

ELA is of the view that parents in the sad and unfortunate situation should not have to provide 

evidence of the death in order to take up their entitlement to leave and pay. To do so is fraught with 

difficulty and could impact negatively on the working relationship between employer and employee 

given the sensitivity involved. We are also unsure what kind of evidence could be provided if 

requested, particularly where a death certificate is delayed due to an inquest. It has been suggested 

that when looking at the extended definition of parent, employers could seek evidence which shows 

that the person seeking leave has the entitlement to do so ie that they come within the definition of 

bereaved parent. While we can see the logic, the practical reality is that not all caring relationships 
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that exist outwith natural and biological parents are formalised by the courts, agreement or otherwise. 

Aside from the provision of the employee’s information, there may be little to no documentary 

evidence to show that the relationship which gives rise to the right to seek bereavement leave and 

pay and so the thought behind having a relatively wide definition of bereaved parent will be undercut if 

those who do not fall into the traditional definition have to then provide evidence to their employer of 

that relationship.  

 

Some members raised concerns about the risk of abuse in the most extreme cases such as to take 

the leave in days so as to have a shorter working week. ELA does however think the risk of someone 

abusing parental bereaved leave is low, and in this situation employers can direct individuals to more 

appropriate types of leave/workplace rights (such as sick leave or making reasonable adjustments if 

the employee is struggling with their grief to an extent where they could be classified as disabled 

under the Equality Act 2010 or where a temporary flexible working request would be relevant). Further 

flexibility which employers could employ to parents is outlined in the ACAS good practice for 

managing bereavement in the workplace.  
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