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INTRODUCTION 

The Employment Lawyers Association (“ELA”) is a non-political group of specialists in the field of               
employment law. We include those who represent both Claimants and Respondents/Defendants in            
the courts and Employment Tribunals. It is not our role to comment on the political merits or                 
otherwise of proposed legislation; rather we make observations from a legal and practical standpoint.              
Our Legislative & Policy Committee is made up of both barristers and solicitors who meet regularly to                 
consider and respond to proposed new legislation.  

A working party was set up to prepare this response to the consultation on the draft regulations                 
Employment Rights Act 1996 (NHS Recruitment – Protected Disclosure), co-chaired by Arpita Dutt of              
BDBF LLP and Anthony Korn of No 5 Chambers. A full list of the members of the working party is                    
appended to this response. 

 

POLICY CONSIDERATIONS 

As stated in the Executive Summary, whistleblowing legislation was introduced to protect workers who              
raised serious concerns in the public interest against reprisals from employers.  

The ELA is of the view that this applies as much to discrimination by potential employers against                 
prospective workers as it does to existing workers. Whilst we understand the particular policy              
considerations and background to the proposed Regulations, we would suggest that the same policy              
considerations apply to whistleblowers who work in other sectors outside the NHS, the financial sector               
is just one example . We would therefore propose that the proposed protection for job applicants is                1

extended to other sectors, for example those sectors covered by the Public Interest (Prescribed              
Persons) Order where the specific ‘public interest’ concerns has already been accepted. 

At the very least we would suggest that further research is undertaken to find out the extent to which                   
‘whistleblowers’ are discriminated against in the labour market.  

DRAFTING OF PROPOSED REGULATION 3 

We note that the drafting of proposed Regulation 3 is not included in the list of consultation questions                  
but we believe that this raises some important issues, which are outlined below.  

Regulation 3 is intended to prohibit an NHS employer from discriminating against an applicant              
because it appears to the NHS employer that the applicant has made a protected disclosure.  

To that effect the draft provides: 

1 Whistleblowing:Time for Change: a 5 year review by Public Concern at Work 
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“Prohibition of discrimination because of protected disclosure: An NHS employer must not            
discriminate against an applicant because it appears to the NHS employer that the applicant has               
made a protected disclosure’. 

For this purpose ‘protected disclosure’ is defined by Section 43A of the Employment Rights Act 1996”.  

We are concerned that by linking the potential complaint of discrimination to whether it ‘appears’ to                
the NHS employer that an applicant has made a protected disclosure, issues may be raised by the                 
prospective NHS employers as to the veracity or otherwise of the protected disclosure. The focus is                
therefore on the employer’s state of mind. One potential consequence may be that whistle-blower              
protection may be reduced as an NHS employer may be in a position to contend that it did not                   
“appear” that the worker had the requisite reasonable belief in relation to one or more of the grounds                  
under Section 43A of the Employment Rights Act 1996,  

We would suggest that prospective NHS employers are likely to raise technical arguments of this kind                
and argue that they have not discriminated against an applicant in circumstances where they do not                
know what the applicant believed and/or whether their beliefs were reasonably held. This could              
defeat the underlying purpose of the proposed protection.  

Employers may also seek to avoid their obligation not to discriminate against the recruitment of               
whistleblowers because of a lack of detail or knowledge of the nature of the communication               
(information or opinion), its subject matter and to whom it was made.  

There may also be difficulties if the prospective employer relies on information given to it by the                 
previous employer as to the reason for dismissal. For example, if they reject the applicant for being                 
“difficult to manage,” “negative” or “disruptive,” without giving any thought to whether the statutory test               
has been met, they may escape liability if the link with the protected disclosure is not established, or if                   
they can demonstrate that they did not turn their mind to whether the information disclosed amounted                
to a protected disclosure. The test may also fail to address a concern on the part of NHS                  
whistleblowers that poor record keeping is impeding their attempts to obtain new employment . If an               2

employer rejects a candidate because their records say that they were dismissed from their previous               
post, without giving further details about the context of that dismissal, it will be difficult for the applicant                  
to prove that their protected disclosure or the appearance of a protected disclosure was influential,               
when it may well have been.  

Whilst it is acknowledged that the reversal of the burden of proof will place a burden on employers to                   
satisfy the employment tribunal as to the genuineness of the NHS employers’ explanation,             
nonetheless, the prospect of uncapped damages means that, employers are likely to take these              
technical points and will be in a stronger position than if they were dealing with an existing employee                  
because their level of awareness of the disclosure will be reduced.  

Whilst we acknowledged that Regulation 3 provides for a contravention if there are ‘facts from which                
the employment tribunal could decide, in the absence of any other explanation, that an NHS employer                
contravened regulation 3’, we would suggest that the evidential position of a potential claimant could               
be strengthened if a method of establishing such facts could be prescribed within the regulations in a                 
similar fashion to the right to receive a written statement of reasons pursuant to section 92 of the                  
Employment Rights Act 1996 (in the case of a dismissal) or Section 6, Part II of the Part-Time                  
(Prevention of Less Favourable Treatment) Regulations 2000. This could assist both employers and             
employees to flush out the reasons for the treatment of the application at an early stage. This                 
provision could compel the employer to provide written reasons within 21 days of the request and                

2http://www.telegraph.co.uk/news/2016/08/20/whistleblowers-being-blacklisted-by-nhs-as-staff-records-stat
e-t/ 
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would be admissible as evidence in proceedings; and in appropriate cases, adverse inferences may              
be drawn. 

As to this, consideration could be given to a Regulation or a statutory code of practice that addresses                  
what the NHS employer must also record when recording the fact of a dismissal. Analogous to the                 
recommendation made by Sir Anthony Hooper in his report on “The handling by the General Medical                3

Council of cases involving whistleblowers commissioned by the GMC”, which tackled the issue of              
NHS employers deploying an allegation to the GMC in retaliation for the doctor raising concerns, any                
record that says an NHS employee was dismissed from their post, could also state whether the doctor                 
had raised concerns as to patient safety or wrongdoing, to provide context and clarity on the protected                 
disclosure issue.  

The fact that job applicants are being protected using a discrimination model also creates some               
potential inconsistencies with the protection afforded to employees and workers. For example, if the              
discrimination model is used, the mental processes of the decision-maker will be examined to              
determine whether there has been less favourable treatment, rather than those of the individuals who               
provided information to that decision-maker (assuming that it was not a joint decision) . In this context                4

we note that a recent EAT case found that an employee was automatically unfairly dismissed even in                 
circumstances where the dismissing officer was not aware of the protected disclosure but made              
decisions based on a performance process that had been influenced by it . It may therefore be easier                 5

for an employee to succeed with a claim than a job applicant in circumstances where the protected                 
disclosure has tainted information provided to the decision-maker but they were not aware of the               
disclosure itself. 

In addition, we note that it is proposed that the word ‘discriminate’ has the meaning given to it by                    
section 49B(3) ERA 1996. However, the test of causation is different under this provision to the                
causation test set out at section 47B ERA which applies to workers and employees namely, whether                
the worker has been subjected to a detriment by any act or deliberate failure to act on the ground that                    
the worker made a protected disclosure. The latter applies a test of causation without the need for a                  
comparison with others that have been treated less favourably. 

The prohibition of discrimination because of a perceived protected disclosure therefore raises similar             
difficulties to those encountered by claimants who argue that they have been treated less favourably               
because of perceived disability. Employers can argue that while they thought that an individual had a                
medical condition of some sort, they did not perceive that they were disabled in terms of meeting the                  
strict statutory test . In discrimination legislation the protection is afforded if the less favourable              6

treatment is ‘because of’ the protected characteristic whether or not the applicant holds the protected               
characteristic. This requires an employment tribunal to consider the reason why the applicant was              
treated less favourably, namely, what was the employer's conscious or subconscious reason for the              
treatment? This includes discrimination based on a perceived characteristic . The approach of the             7

Employment Tribunal requires guidance, possibly in a statutory code of practice. 

For all these reasons, we would suggest that a better approach would be to treat whistleblowing as                 
analogous to a ‘protected characteristic’ in equality legislation and to protect job applicants from              
victimisation in a similar way to that which applies under Section 27 of the Equality Act 2010 rather                  

3 http://www.gmc-uk.org/Hooper_review_final_60267393.pdf, “1. Organisations referring a doctor’s fitness to 
practise to the GMC should be encouraged to answer a written question the effect of which is to ascertain 
whether the doctor being referred has raised concerns about patient safety or the integrity of the system.” 
4 CLFIS (UK) Ltd v. Reynolds [2015] IRLR 562 
5 Royal Mail Group v. Jhuti UKEAT/0020/16/RN 
6 Peninsula Business Services Ltd v. Baker UKEAT/0241/16 
7 Nagarajan v London Regional Transport and others [1999] IRLR 572 (HL) 
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than the ‘less favourable treatment’ approach proposed by Regulation 3.  

QUESTION 1: Do you agree with the time limit of 3 months in draft regulation 5? Does this                  
present any issues? 

The time limit of three months is consistent with the time-frame adopted in relation to whistleblowing                
dismissal and detriment claims. However, it is open to the tribunal to extend this time limit if it                  
considers it just and equitable to do so. This power reflects the position in discrimination cases and is                  
more favourable than the position afforded to employees and workers because the test for employees               
and workers is whether it was “reasonably practicable” within the three month time limit.  

The draft regulations aimed at NHS applicants provide the less stringent test (just and equitable)               
which is adopting the discrimination model. It is unclear why a different test has been proposed for                 
prospective employees/workers from exiting employees/workers. Although there may be some good           
arguments for adopting this test, we can see no good reason for differentiating between the test to be                  
applied for applicants for NHS employment and workers/employees. In the absence of special policy              
considerations, we believe that the test should be the same.  

It is not clear whether this is a regulation to which Early Conciliation applies. It is assumed that it is,                    
except in relation to any claim for breach of a statutory duty. 

QUESTION 2: Are there any types of cases that should be mentioned in regulation 5(3), as to                 
the date of conduct for the purposes of calculating the three month time limit? 

A failure to shortlist and also in the light of recent litigation, it may be prudent to expressly confirm that                    
the offer of a post includes a ‘training post’.  8

QUESTION 3: Do you agree with the approach taken not to limit the amount of compensation                
so that these regulations are comparable with existing whistleblowing claims? 

Yes, this is consistent with both whistleblowing and discrimination claims and acts as a strong               
deterrent to unlawful conduct. The prospect of high value claims encourages employers to ensure              
that those involved in the recruitment process receive comprehensive training on their obligations and              
maintain proper records in the event that their decision-making is scrutinised.  

However, as the availability of uncapped compensation can increase the risk of vexatious claims              
being submitted, it should be clear that a job applicant who had no intention of taking the job (if it had                     
been offered) is not entitled to compensation. This would be consistent with the recent decision of the                 
European Court of Justice in Kratzer v R + V Allgemeine Versicherung AG C-423/1 . 9

The regulations or guidance could expressly state that injury to feelings, injury to health and               
aggravated damages are included as a head of recoverable loss. This is consistent with the EAT’s                
ruling in Virgo Senior School v Boyle [2004] IRLR 268 where ‘loss’ under Section 49(3) of the                 
Employment Rights Act 1996 has been held to include compensation for injury to feelings. In this                
context, we note that the proposed power to award damages for a breach of statutory duty expressly                 
provides for such damages to include compensation for injured feelings. We would suggest that this               
should be the same if the claim is brought in an Employment Tribunal  

There is also the availability of ‘contributory’ fault and scrutiny of the applicant’s conduct ‘to any                
extent’ as a reducing factor when considering the amount of compensation, however it is unclear what                
type of conduct should be considered but in the interests of consistency, this could include cases                

8 Health Education England is prescribed in the draft Regulations as an NHS employer or NHS public body 
9 http://www.bailii.org/eu/cases/EUECJ/2016/C42315.html 
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where the original disclosure was not made in ‘good faith’ (see Section 123(6A) of the Employment                
Rights Act 1996). Statutory guidance would also be useful.  

QUESTION 4: Do you agree that the regulations should provide for discrimination to be              
actionable as a breach of statutory duty? 

We have considerable concerns about this proposal. Applications for interim injunctions are unusual             
in an employment context.  

Quite apart from the issues raised above in relation to the definition of discrimination, we are                
concerned that allowing an applicant to bring a claim for breach of statutory duty would put a job                  
applicant in a more favourable position than workers or employees who can only apply for interim                
relief in the Employment Tribunal (see the Response to Question 5 below). It also creates a number of                  
practical problems which are discussed further under QUESTION 5 below. 

The procedure has rarely if ever been used in the blacklisting regulations from which it is derived. 

In so far as an interim remedy is considered appropriate, we believe that the appropriate course would                 
be to extend the existing statutory provision for interim relief to such cases. This would require some                 
amendment to the existing rules on interim relief and more importantly the remedy available at the                
substantive hearing under Section 113 of the Employment Rights Act 1996 would need to be               
extended in such circumstances to include an order for ‘engagement’ (as opposed to reinstatement or               
re-engagement).  

An advantage of this approach is that the Employment Tribunal would be in a position to determine all                  
disputes under the proposed Regulations rather than a multiplicity of proceedings in different forums.  

Alternatively, if this approach was not considered appropriate, or engagement was not considered a              
viable option, it would still be open to pursue ‘appropriate’ compensation in accordance with Section               
123 of the Employment Rights Act 1996.  

QUESTION 5: Are there any practical problems arising from regulation 8? 

An action for breach of statutory duty is likely to create significant practical difficulties for the                
employer. 

First, it could cause recruitment exercises to be delayed or disrupted in circumstances where the               
employer may have an urgent need to fill the vacancy. Even if the matter was listed for a speedy trial,                    
these cases would still involve significant management time and expense against a backdrop of staff               
shortages and under-funding in the NHS. The impact of such a court application would be felt by                 
other candidates, as an employer may have to put any recruitment decisions ‘on hold’ pending the                
outcome of the claim for breach of statutory duty. Whilst whistleblowers can claim interim relief in an                 
unfair dismissal situation, this would usually affect their own position rather than that of other               
employees .  10

Secondly, it could create an artificial situation where, having been ordered to disregard any prior               
protected disclosure, an employer might feel obliged to appoint the complainant (even if, having              
discounted the protected disclosure, they were not the best candidate) for fear of being seen to                
breach the Court order. In effect, the practical result of such an Order would be to compel the                  
employer to hire the applicant in preference to other candidates. We assume that such an application                
would be determined in accordance with normal common law principles regarding interim            

10 Interim relief is not available where the claimant argues that they have been unfairly selected for redundancy for making a 
protected disclosure unless the reason for dismissal is the disclosure itself (i.e. there is no redundancy situation). 
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applications, though this is not entirely clear. In this context we would observe that currently,               
claimants for interim relief require quite a high threshold of establishing success at trial for such an                 
application to succeed. Furthermore, if the common law test applies, a relevant factor would be               
whether damages are an appropriate remedy before the ‘restraint’ would be considered? It is              
therefore unclear when it would be appropriate to issue a restraining order and when damages would                
be awarded?  

It also seems that this remedy is akin to a mandatory or prohibitory injunction but it is unclear as to                    
how long the NHS employer is restrained and the type of act from which it is restrained. 

The draft Regulations also do not address what the time limit is by which such applications have to be                   
made given that it should be a speedy remedy.  

The draft Regulations also do not address the issue of costs: should public policy considerations also                
apply a costs shield for claimants in this costs shifting jurisdiction? In most cases, the costs involved                 
in High Court/County Court applications would put this remedy out of the reach of the majority of all                  
but NHS Consultants and senior executives in the NHS, or those with trade union/professional body               
funding. 

QUESTION 6: Do you agree with the proposal that, for the purposes of the regulations,               
discrimination against an applicant by a worker or an agent of an NHS body, should be treated                 
as discrimination by the NHS body itself in the above circumstances – and that the NHS body                 
should have a defence if it can demonstrate it took all reasonable steps to prevent workers                
and agents from doing what they did or failing to do what they did? 

Yes, the reasonable steps defence is familiar to employers from the existing discrimination and              
whistleblowing regimes and the availability of that defence will encourage employers to ensure that              
their workers and agents are aware of their obligations to job applicants and receive proper training.                
Employers will also wish to monitor whether that training is effective. 

The statutory defence is not currently available in relation to claims by employees/workers for              
detrimental treatment by an employer’s agents and, ideally, there would be consistency of approach              
(albeit that agency relationships have greater importance in a recruitment context).  

A Statutory Code of Practice would provide useful guidance. 

QUESTION 7: Do you have any concerns about the impact of any of the proposals on people                 
sharing relevant protected characteristics as listed in the Equality Act 2010? Is there anything              
more we can do to advance equality of opportunity and to foster good relations between such                
people and others? 

No, the proposals do not raise concerns of this kind.  

QUESTION 8: Do you have any concerns about the impact of any of the proposals on families                 
and relationships? 

No, the proposals do not raise concerns of this kind  

 

ELA Working Party 
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