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INTRODUCTION
The Employment Lawyers Association (‘ELA’) is an unaffiliated and non-political group of specialists in the field of employment law. Made up of about 
6,000 lawyers who practise in the field of employment law, ELA comprises those who represent Claimants and Respondents/Defendants in the 
Courts and Employment Tribunals and who advise both employees and employers. ELA’s role is not to comment on the political merits or otherwise of 
proposed legislation or calls for evidence. 

ELA commissioned an online survey of its members in April and May 2021. The survey included questions about member experiences with 
Employment Tribunals, the Backlog of Claims, Remote Hearings, and Acas. The sample obtained represents the voices of 25% of ELA’s membership. 
It provides a robust basis upon which to report trends and concerns in the field of employment law.

JUSTICE GOES REMOTE
Since March 2020, Employment Tribunal cases have predominantly taken place remotely – online, on the telephone, or a hybrid of the two. 
Preliminary Hearings in private for dealing with case management have taken place almost exclusively over the telephone. Long and Short Final 
Merits Hearings are the cases most often still taking place in person.
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JUSTICE DELAYED DUE TO THE COLLAPSE OF TRIBUNAL ADMINISTRATION
The survey revealed a Tribunal system that was struggling before the pandemic and which, despite best efforts of the staff and Judges in the system, 
is currently operating at levels of service which significantly risk impacting access to justice for both workers and employers.

Involvement in cases with significantly delayed Final Hearings is a common experience for almost all lawyers. Of cases reported with significantly 
delayed Final Hearings, over 80% are in respect of events that happened at least six months ago; over 90% of lawyers have Final Hearings listed in at 
least six months’ time. 

More than 40% of lawyers are waiting more than a year for their clients’ cases to come to Tribunal.

Lawyers speak with one voice regarding the time Tribunals are taking to answer the telephone, reply to correspondence, process applications and 
respond to applications which need to be determined to keep claims on track for a Hearing: everything is taking longer. 

London Tribunals were identified by members as scoring particularly poorly in these respects. 

Lawyers reported a clear set of root causes, with the primary cause clearly identified as understaffing and secondary issues concerning a lack of or 
unavailability of resources, and an increase in the volume of work for Tribunals. This is not a criticism of the staff and Judges in the system who are 
working as hard as they can – there are just too few of them.

The evidence shows that the failure by the Ministry of Justice to invest resources in, recruit and train staff to the Employment Tribunals threatens the 
effectiveness of timely employment justice in Great Britain.
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REMOTE HEARINGS
Amidst the turmoil, there is a clear success story – the Employment Tribunals quickly moved to a system of Remote Hearings conducted via the Cloud 
Video Platform (‘CVP’). 

Almost all lawyers surveyed see Remote Hearings as at least somewhat effective; more than half perceive them as very effective. 
Over 80% are more likely to consider them fair compared to March 2020. A large majority of lawyers favour retaining Remote Hearings as restrictions 
ease, with extremely strong support for all Hearing types, except Final Merits Hearings for more than 3 days, to continue remotely. 
Members believe Remote Hearings are here to stay because they are fair, just and effective.

Better access to justice, witness evidence, and greater participation in Hearings are seen as the greatest positive impacts of Remote Hearings. The 
benefits of familiar location and surroundings and savings in time and money are seen as the key reasons for these positive impacts. 
Poor Client / Representative contact during Hearings, difficulties with witness evidence, and less transparency are seen as the greatest negative 
impacts of Remote Hearings. Difficulties with cross examination, a general sense of ineffectiveness, and problems with the use of technology are seen 
as the key reasons for these negative impacts.

There are three clear ways to leverage the CVP for even greater success: (i) make high-quality explanation of the process by the sitting Judge a 
routine element; (ii) remain conscious of the connectivity issues, difficulties with cross examination, and the lack of communication channels to clients 
and advocates, which are the biggest issues impacting remote Hearing effectiveness; and (iii) implement better chat functions (including break-out 
rooms or private chat), screen sharing, and document transmission functionality on the CVP.
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REMOTE JUDICIAL MEDIATION
Another area to celebrate is the impact of Remote Judicial Mediation. 
Take-up of Judicial Mediation has increased through the COVID-19 pandemic. 
One in two lawyers reported Remote Judicial Mediation as increasing settlement effectiveness and the overwhelming majority of the rest reported that 
Remote Judicial Mediation is no less effective than in person Judicial Mediation. This is a stunning endorsement of the Remote Judicial Mediation 
process and the abilities of the Judges who run them.
That said, the long delays in the Tribunal system are a key driver in forcing parties to Judicial Mediation: there is a concern that this acts on parties 
either to under- or over- compromise claims. 
Lawyers report noteworthy safety and comfort benefits for Claimants on the Remote platform.

EXTENDED HOURS: SUPPORTED BY MANY; A RETROGRADE STEP FOR DIVERSITY
Three in every five lawyers are prepared to attend out-of-hours Hearings. 
There is strong support from this group for attending Tribunal cases out-of-hours, in person, or online on weekdays between 4pm and 6pm but not at 
other times.
However, one in three lawyers are not prepared to work extended hours. For them, it isn’t a choice. The overwhelming reasons given are negative 
impacts on work life balance, family and childcare commitments: fundamental diversity and discrimination issues. The price of clearing the backlog 
must not be to compromise the hard-won advances by the legal profession in respect of diversity.
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ACAS: A COMPULSORY LOTTERY
Aside from the compulsory requirement to initiate the Acas process, the key reason it is used is to start settlement discussions, even if litigation is 
subsequently pursued. Although almost 90% of lawyers believe the six-week EC period is adequate, a similar number sometimes continue to engage 
with Acas after the primary EC Conciliation period.

The vast majority of lawyers see the value of Conciliator contributions to the Acas EC process as variable. Staff inconsistency creates ‘hit-and-miss’ 
experiences. 

Two-thirds of lawyers think it would be better for some specialist Acas Conciliators to augment those with more general expertise. Most lawyers have 
not seen a change in Acas performance since March 2020 – core issues pre-date the COVID-19 pandemic. The minority that do attribute the change
to the COVID-19 pandemic, see it as responsible for changes from a moderate to large extent.

UNMERITORIOUS CLAIMS, RESPONSES AND CONDUCT
The majority of lawyers have not seen an increase in unmeritorious conduct since March 2020. One in three lawyers reported an increase in 
unmeritorious Claims and one in four lawyers reported an increase in unmeritorious Responses.

Introducing sanctions and providing better process and administration are seen as ways Tribunals can better deal effectively with unmeritorious 
aspects.
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IMPROVEMENT SUGGESTIONS
There is an unequivocal need, ELA members say, for the Tribunals to be appropriately resourced with more and better trained administrative staff. 

More Judges need to sit, so that there is the capacity to make greater use of early and robust case management powers, to ensure cases can 
proceed to Final Hearings effectively and more Judges are needed to sit on those Final Hearings. 

The message could not be clearer – more funding is needed to tackle the current problems facing Employment Tribunals and Acas.

The rule of law is threatened in the field of employment justice where workers and employers cannot access effective determination of their rights 
within a reasonable period of time. 


