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INTRODUCTION
The Employment Lawyers Association (‘ELA’) is an unaffiliated and non-political group of specialists in the field of employment law. Made up of about 
6,000 lawyers who practise in the field of employment law, ELA comprises those who represent Claimants and Respondents/Defendants in the 
Courts and Employment Tribunals and who advise both employees and employers. ELA’s role is not to comment on the political merits or otherwise of 
proposed legislation or calls for evidence. 

ELA commissioned an online survey of its members in April and May 2021. The survey included questions about member experiences with 
Employment Tribunals, the Backlog of Claims, Remote Hearings, and Acas. The sample obtained represents the voices of 25% of ELA’s membership. 
It provides a robust basis upon which to report trends and concerns in the field of employment law.

JUSTICE GOES REMOTE
Since March 2020, Employment Tribunal cases have predominantly taken place remotely – online, on the telephone, or a hybrid of the two. 
Preliminary Hearings in private for dealing with case management have taken place almost exclusively over the telephone. Long and Short Final 
Merits Hearings are the cases most often still taking place in person.
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JUSTICE DELAYED DUE TO THE COLLAPSE OF TRIBUNAL ADMINISTRATION
The survey revealed a Tribunal system that was struggling before the pandemic and which, despite best efforts of the staff and Judges in the system, 
is currently operating at levels of service which significantly risk impacting access to justice for both workers and employers.

Involvement in cases with significantly delayed Final Hearings is a common experience for almost all lawyers. Of cases reported with significantly 
delayed Final Hearings, over 80% are in respect of events that happened at least six months ago; over 90% of lawyers have Final Hearings listed in at 
least six months’ time. 

More than 40% of lawyers are waiting more than a year for their clients’ cases to come to Tribunal.

Lawyers speak with one voice regarding the time Tribunals are taking to answer the telephone, reply to correspondence, process applications and 
respond to applications which need to be determined to keep claims on track for a Hearing: everything is taking longer. 

London Tribunals were identified by members as scoring particularly poorly in these respects. 

Lawyers reported a clear set of root causes, with the primary cause clearly identified as understaffing and secondary issues concerning a lack of or 
unavailability of resources, and an increase in the volume of work for Tribunals. This is not a criticism of the staff and Judges in the system who are 
working as hard as they can – there are just too few of them.

The evidence shows that the failure by the Ministry of Justice to invest resources in, recruit and train staff to the Employment Tribunals threatens the 
effectiveness of timely employment justice in Great Britain.
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REMOTE HEARINGS
Amidst the turmoil, there is a clear success story – the Employment Tribunals quickly moved to a system of Remote Hearings conducted via the Cloud 
Video Platform (‘CVP’). 

Almost all lawyers surveyed see Remote Hearings as at least somewhat effective; more than half perceive them as very effective. 
Over 80% are more likely to consider them fair compared to March 2020. A large majority of lawyers favour retaining Remote Hearings as restrictions 
ease, with extremely strong support for all Hearing types, except Final Merits Hearings for more than 3 days, to continue remotely. 
Members believe Remote Hearings are here to stay because they are fair, just and effective.

Better access to justice, witness evidence, and greater participation in Hearings are seen as the greatest positive impacts of Remote Hearings. The 
benefits of familiar location and surroundings and savings in time and money are seen as the key reasons for these positive impacts. 
Poor Client / Representative contact during Hearings, difficulties with witness evidence, and less transparency are seen as the greatest negative 
impacts of Remote Hearings. Difficulties with cross examination, a general sense of ineffectiveness, and problems with the use of technology are seen 
as the key reasons for these negative impacts.

There are three clear ways to leverage the CVP for even greater success: (i) make high-quality explanation of the process by the sitting Judge a 
routine element; (ii) remain conscious of the connectivity issues, difficulties with cross examination, and the lack of communication channels to clients 
and advocates, which are the biggest issues impacting remote Hearing effectiveness; and (iii) implement better chat functions (including break-out 
rooms or private chat), screen sharing, and document transmission functionality on the CVP.
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REMOTE JUDICIAL MEDIATION
Another area to celebrate is the impact of Remote Judicial Mediation. 
Take-up of Judicial Mediation has increased through the COVID-19 pandemic. 
One in two lawyers reported Remote Judicial Mediation as increasing settlement effectiveness and the overwhelming majority of the rest reported that 
Remote Judicial Mediation is no less effective than in person Judicial Mediation. This is a stunning endorsement of the Remote Judicial Mediation 
process and the abilities of the Judges who run them.
That said, the long delays in the Tribunal system are a key driver in forcing parties to Judicial Mediation: there is a concern that this acts on parties 
either to under- or over- compromise claims. 
Lawyers report noteworthy safety and comfort benefits for Claimants on the Remote platform.

EXTENDED HOURS: SUPPORTED BY MANY; A RETROGRADE STEP FOR DIVERSITY
Three in every five lawyers are prepared to attend out-of-hours Hearings. 
There is strong support from this group for attending Tribunal cases out-of-hours, in person, or online on weekdays between 4pm and 6pm but not at 
other times.
However, one in three lawyers are not prepared to work extended hours. For them, it isn’t a choice. The overwhelming reasons given are negative 
impacts on work life balance, family and childcare commitments: fundamental diversity and discrimination issues. The price of clearing the backlog 
must not be to compromise the hard-won advances by the legal profession in respect of diversity.
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ACAS: A COMPULSORY LOTTERY
Aside from the compulsory requirement to initiate the Acas process, the key reason it is used is to start settlement discussions, even if litigation is 
subsequently pursued. Although almost 90% of lawyers believe the six-week EC period is adequate, a similar number sometimes continue to engage 
with Acas after the primary EC Conciliation period.

The vast majority of lawyers see the value of Conciliator contributions to the Acas EC process as variable. Staff inconsistency creates ‘hit-and-miss’ 
experiences. 

Two-thirds of lawyers think it would be better for some specialist Acas Conciliators to augment those with more general expertise. Most lawyers have 
not seen a change in Acas performance since March 2020 – core issues pre-date the COVID-19 pandemic. The minority that do attribute the change
to the COVID-19 pandemic, see it as responsible for changes from a moderate to large extent.

UNMERITORIOUS CLAIMS, RESPONSES AND CONDUCT
The majority of lawyers have not seen an increase in unmeritorious conduct since March 2020. One in three lawyers reported an increase in 
unmeritorious Claims and one in four lawyers reported an increase in unmeritorious Responses.

Introducing sanctions and providing better process and administration are seen as ways Tribunals can better deal effectively with unmeritorious 
aspects.
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IMPROVEMENT SUGGESTIONS
There is an unequivocal need, ELA members say, for the Tribunals to be appropriately resourced with more and better trained administrative staff. 

More Judges need to sit, so that there is the capacity to make greater use of early and robust case management powers, to ensure cases can 
proceed to Final Hearings effectively and more Judges are needed to sit on those Final Hearings. 

The message could not be clearer – more funding is needed to tackle the current problems facing Employment Tribunals and Acas.

The rule of law is threatened in the field of employment justice where workers and employers cannot access effective determination of their rights 
within a reasonable period of time. 



Logic map for survey findings and improvement suggestions
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BACKGROUND AND 
METHODOLOGY

ELA commissioned an online survey of its 
members in April and May 2021. The survey 
included questions on member experiences 
with Employment Tribunals, the Backlog of 
Claims, Remote Hearings, and Acas.

Seven hundred and thirty-one responses were 
received on behalf of individual lawyers and 
those representing their firms / chambers / 
organisations. 

The sample obtained represents the voices of 
25% of ELA’s membership. It provides a robust 
basis upon which to report trends and concerns 
in the field of employment law.



A robust sample that can provide confidence in the findings presented herein

731 responses were received; a 14% response rate overall. Most of the sample were from lawyers undertaking mostly Respondent work. The median 
completion time for the survey was approximately 14 minutes.

Nine percent (64 responses) of the sample responded on behalf of their firms/chambers/organisations, which ranged in size from 2 to over 100 
people. The sample obtained can therefore be considered to represent approximately 25% of the total ELA membership. Using industry-standard 
statistical margin-of-error estimates, the overall results of questions within this survey can be expected to fall within +/-3% points of the result if all ELA 
members had responded. 

All verbatim responses were content-analysed and key themes were created which best summarised the responses. For complex topics, this process 
was repeated at two conceptual levels, creating ‘parent’ and ‘child’ themes. Throughout this report, the ‘parent’ themes are presented. The number of 
responses obtained for each verbatim question is shown on the left of relevant slides.
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Throughout this report, the results have been weighted to best represent where respondent 
Practice Areas and the Employment Tribunal region(s) in which most cases are heard

Weightings were determined by analysing the ELA membership by firm/chamber/organisation size and applying these weights to the responses
14



CONDUCT OF 
TRIBUNAL HEARINGS 
SINCE MARCH 2020

Since March 2020, Tribunal cases have 
predominantly taken place remotely – online, on 
the telephone, or a hybrid of the two.

Preliminary Hearings in private for dealing with 
case management have taken place almost 
exclusively over the telephone.

Long and Short Final Merits Hearings are the 
cases most often still happening in person.



HOW HAVE TRIBUNAL CASES TAKEN PLACE SINCE MARCH 
2020?

Since March 2020, Tribunal cases have predominantly taken place remotely – online, on the 
telephone, or a hybrid of the two.

Preliminary Hearings in private for dealing with case management have taken place almost 
exclusively over the telephone.

Long and Short Final Merits Hearings are the cases most often still happening in person.



Most Tribunal cases have taken place online or on the telephone since March 2020

THE HIGHEST DEGREE OF in person HEARINGS ACROSS ALL CASE TYPES
17



TIMING OF 
EMPLOYMENT 

TRIBUNAL SERVICES 
AND CASES

Lawyers speak with one voice regarding the 
time Tribunals are taking to answer the 
telephone, reply to correspondence, process 
applications and respond to applications which 
need to be determined to keep claims on track 
for a Hearing - longer. 

London Tribunals are performing the worst. 

Lawyers reported a clear set of root causes with 
the primary cause clearly identified as  
understaffing and secondary issues concerning 
a lack of or unavailability of resources, and an 
increase in the volume of work for Tribunals.



HOW HAVE TRIBUNALS PERFORMED SINCE MARCH 2020?

Lawyers speak with one voice regarding the time Tribunals are taking to answer the telephone, 
reply to correspondence, process applications and respond to applications which need to be 
determined to keep claims on track for a Hearing - longer



Lawyers speak in unison regarding the additional time Tribunals are taking for all tasks, with London 
Tribunals taking the longest time of all the regions
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Only minor regional and work type variations can be seen in a clear pattern of delays across all 
Tribunal services

Dealing with other 
(i.e., NON-URGENT) 

Applications

Dealing with 
URGENT 

Applications

For the service of 
Claims by Tribunals

To answer telephone 
calls

To make Orders and 
Judgments (including 
reserved Judgments)

To respond to written 
correspondence, 

including 
Applications

OVERALL 83 91 77 99 96 98

LONDON CENTRAL 80 90 75 96 95 99

LONDON EAST 79 90 74 96 96 98

LONDON SOUTH 78 90 74 96 97 99

MIDLANDS EAST 91 93 83 88 90 94

MIDLANDS WEST 91 96 87 89 93 97

NORTH EAST 100 93 93 97 87 97

NORTH WEST 99 93 93 97 88 97

SCOTLAND 100 94 94 98 94 98

SOUTH EAST 69 85 67 92 93 99

SOUTH WEST 100 95 95 97 95 97

WALES 59 95 54 91 95 98

MIX OF RESPONDENT AND CLAIMANT 100 63 63 100 92 100

MOSTLY CLAIMANT 77 94 71 70 88 87

MOSTLY RESPONDENT 75 91 78 97 93 100
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WHAT IS THE SCOPE OF THE DELAYS?

Involvement in cases with significantly delayed Final Hearings is a common experience for almost 
all lawyers. 

Of cases reported with significantly delayed Final Hearings, over 80% are in respect of events that 
happened at least six months ago; over 90% of lawyers have Final Hearings listed in at least six 
months’ time. 

More than 40% of lawyers are waiting more than a year for their clients’ cases to come to 
Tribunal.



Over 90% of lawyers reported involvement in cases with significantly delayed Final Hearings

NONE 1 MORE THAN 1

LONDON CENTRAL 7 0 93

LONDON EAST 6 0 94

LONDON SOUTH 6 0 94

MIDLANDS EAST 6 0 94

MIDLANDS WEST 5 0 95

NORTH EAST 6 2 92

NORTH WEST 6 2 92

SCOTLAND 2 2 96

SOUTH EAST 5 3 92

SOUTH WEST 3 0 97

WALES 2 2 96

MIX OF RESPONDENT AND CLAIMANT 0 0 100

MOSTLY CLAIMANT 7 0 93

MOSTLY RESPONDENT 8 4 89
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Of the cases with significantly delayed Final Hearings, over 80% pertain to events that happened at 
least six months ago

Less than 3 months ago Between 3 and 6 months ago Between 6 and 12 months ago Longer than 12 months ago

LONDON CENTRAL 0 20 43 36

LONDON EAST 0 20 48 32

LONDON SOUTH 0 21 45 34

MIDLANDS EAST 0 42 58 0

MIDLANDS WEST 0 0 37 63

NORTH EAST 0 76 0 24

NORTH WEST 0 0 0 100

SCOTLAND 0 0 0 100

SOUTH EAST 0 0 56 44

SOUTH WEST 0 0 0 100

WALES 0 0 70 30

MIX OF RESPONDENT AND CLAIMANT 0 43 0 57

MOSTLY CLAIMANT 0 0 100 0

MOSTLY RESPONDENT 0 20 41 39
24



And of the cases with significantly delayed Final Hearings, over 90% have Final Hearings listed in at 
least six months’ time

In < 3 months from now Between 3 - 6 months from now Between 6 -12 months from now >12 months from now

LONDON CENTRAL 0 1 53 46

LONDON EAST 0 1 59 40

LONDON SOUTH 0 1 63 36

MIDLANDS EAST 0 0 42 58

MIDLANDS WEST 0 3 59 37

NORTH EAST 24 0 76 0

NORTH WEST 9 4 0 88

SCOTLAND 6 0 39 55

SOUTH EAST 0 7 56 38

SOUTH WEST 0 0 100 0

WALES 3 0 58 39

MIX OF RESPONDENT AND CLAIMANT 0 0 57 43

MOSTLY CLAIMANT 0 0 0 100

MOSTLY RESPONDENT 2 6 57 36
25



WHAT IS CAUSING THE DELAYS?

Lawyers reported a clear set of root causes with the primary cause clearly identified as 
understaffing and secondary issues concerning a lack of or unavailability of resources, and an 
increase in the volume of work for Tribunals.



The system is scandalously under resourced.

It’s a resourcing issue. If there were more 
judges, admin support and ACAS officers.

They just seem to be drowning…

A reason given for the delays in cases being 
heard



The root causes could not be clearer – understaffing, a lack or unavailability of resources, a increase 
in the volume of work, and also differences in procedures between regions

349 28



Key themes in the reasons provided for Tribunals taking more time compared with March 2020

Understaffed
• Wholly inadequate staffing levels - I have every sympathy with staff who are on the receiving end of the consequences of political decisions made 

as to resourcing HMCTS
• Funding / staffing issues
• Lack of staff in the office
• Inadequate administrative support.
• Backlog of cases and under resource of staff
• Not enough staff
• Staff numbers

Lack our resources
• A complete and utter lack of resource
• The system is scandalously under resourced
• Chronic underfunding
• Lack of resources/ admin support

Buildings closed being repaired
• Problems with buildings
• London central tribunal closed
• London Central was shut for months but had paper files so unable to respond to any calls or emails. Watford / Reading - no idea! Assume 

insufficient staff/ judges.
• Lack of a functioning tribunal
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Key themes in the reasons provided for Tribunals taking more time compared with March 2020

Volume and increase of work
• Too much work and not enough trained staff perhaps
• Number of Claims received
• More cases
• Pressure of workload

Differing regional procedures
• Understaffing and different ways of working applicable to different parts of the country.< MORE >
• Unsure why those regions are slower, however, it is notable that the North East, Midlands East and West seem to be the most pro-active in terms 

of accessibility and taking the least amount of time.

Unknown
• No idea
• I wish I knew

Slow to respond / no response
• Seemed longer than usual - no response received
• Telephones appear to have been turned off at London Central and applications are not being dealt with. We appreciate the tribunal is under 

resourced but the delays are unreasonably long and it is unacceptable for telephones to go unanswered
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Key themes in the reasons provided for Tribunals taking more time compared with March 2020

Pandemic restrictions
• Less staff allowed in the building
• Because of lockdown and most staff working remotely

Backlog issues
• Huge backlog of cases
• Biggest backlog of cases, even pre Covid

Accessing the system
• Huge influx of cases, difficulty with access to old case management system, particularly when trying to accommodate safe/socially distanced work 

which has meant some individuals working remotely without access to the system. I'm sure those working for/at the ET have faced the same 
issues with self isolation/childcare etc. as others which will have added pressure, capacity issues etc..

Poor telephone and computer system
• Lack of resources, high demand, systems issues
• Lack of admin staff. Inconsistent IT systems.
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REMOTE HEARINGS: 
EFFECTIVENESS AND 

IMPACT

Almost all lawyers see Remote Hearings as at 
least somewhat effective; more than half 
perceive them as very effective. Over 80% are 
more likely to consider them fair compared to 
March 2020.

Better access to justice, witness evidence, and 
greater participation in Hearings are seen as the 
greatest positive impacts of Remote Hearings. 

Poor Client / Representative contact during 
Hearings, difficulties with witness evidence, and 
less transparency are seen as the greatest 
negative impacts of Remote Hearings. 



WHAT DETERMINES THE EFFECTIVENESS AND PERCEIVED 
FAIRNESS OF REMOTE HEARINGS ?

Almost all lawyers see Remote Hearings as at least somewhat effective; more than half perceive 
them as very effective.

Over 80% are more likely to consider them fair compared to March 2020

Connectivity issues, difficulties with cross examination, and the lack of communication channels to 
clients and advocates are the biggest issues impacting Remote Hearing effectiveness.

The Judge’s explanation of the process is the single biggest factor influencing perceptions of the 
fairness of Remote Hearings.



Over half consider Remote Hearings to be very effective; four-in-five more likely to consider 
them fair compared to March 2020

Likelihood to consider Remote Hearings as fair as an ‘in person’ 
compared to March 2020

VERY EFFECTIVE MORE LIKELY FAIR

LONDON CENTRAL 56 81

LONDON EAST 56 81

LONDON SOUTH 59 80

MIDLANDS EAST 75 97

MIDLANDS WEST 77 98

NORTH EAST 70 97

NORTH WEST 74 98

SCOTLAND 79 100

SOUTH EAST 60 79

SOUTH WEST 76 100

WALES 64 66

MIX OF RESPONDENT AND CLAIMANT 82 100

MOSTLY CLAIMANT 60 100

MOSTLY RESPONDENT 47 76

Perceived effectiveness of Remote Hearings

34



Connectivity is often seen to have a key negative impact on Remote Hearing effectiveness; 
Remote Hearings seen as enabling work-life balance have the opposite effect

Saves Time and Money

Positively affects the process

Availability and Communication
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Statistical analysis suggests that a small set of factors have a significant impact on views of the 
effectiveness and fairness of Remote Hearings

1• Audio/sound

2

• Impact of the 
technology on 

cross 
examination

3

• Ability to 
communicate 

with advocate to 
give instructions

4

• Ability to 
communicate 
with clients to 
advise/take 
instructions

5

• Procedure for 
members of the 

public to observe 
the Hearing

Regression Method: Relative importance and Logistic 

1
• Judge’s 

explanation of 
the process

2

• Hearing was 
treated as 

seriously as ‘in 
person’

3 • How tiring the 
Hearing was

4 • Opportunities 
for settlement

EFFECTIVENESS

FAIRNESS
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WHAT ARE THE POSITIVE IMPACTS OF VIRTUAL 
HEARINGS?

Better access to justice, witness evidence, and greater participation in Hearings are seen as the 
greatest positive impacts of Remote Hearings. 

The benefits of familiar location and surroundings along with savings in time and money are seen 
as the key reasons for these positive impacts.

Lawyers doing mostly Claimant work see greater access to justice and participation but, on the 
other hand, less Client/Representative contact and less transparency in the process.



Virtual hearings are a positive development as 
they increase the number of cases that can be 
heard in each Tribunal (without the constraints 
of rooms etc. being available) and have 
prevented a huge slowdown of cases being 
heard in the Tribunals during the pandemic.

A reason provided for the positive impact of 
Remote Hearings



Access to justice is seen as the largest positive impact of Remote Hearings

52 39



Regional variation in Participation in Hearings; Lawyers doing mostly Claimant work see greater 
Access to Justice and Participation, less Client/Representative contact and Transparency

Access to justice Client / Representative 
contact during Hearings Fairness of Hearings Participation in Hearings Transparency of Hearings, 

including media reporting Witness evidence

OVERALL 42 18 5 33 12 36

LONDON CENTRAL 41 18 5 32 11 36

LONDON EAST 39 17 4 34 12 38

LONDON SOUTH 37 18 4 32 12 36

MIDLANDS EAST 52 24 11 45 22 30

MIDLANDS WEST 46 23 11 36 20 28

NORTH EAST 44 27 12 51 26 33

NORTH WEST 57 23 11 57 22 28

SCOTLAND 42 18 2 42 20 18

SOUTH EAST 41 10 5 32 14 37

SOUTH WEST 41 23 12 41 23 32

WALES 35 0 9 28 2 40

MIX OF RESPONDENT AND CLAIMANT 48 49 7 36 9 49

MOSTLY CLAIMANT 79 0 28 59 0 38

MOSTLY RESPONDENT 32 12 0 25 14 30
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Key themes in the reasons provided for the positive impacts of Remote Hearings

Location and Surroundings
• Witnesses have viewed the absence of travel and waiting around the Tribunal as a positive and have been more relaxed giving evidence
• Avoiding travel, and witnesses being able to give evidence from home.
• The ability to conduct hearings remotely enables advocates and clients to be in a comfortable environment that enables them to put forward their 

best evidence.

Time and Money
• Saves advocates and therefore clients costs
• No travel time
• CVP hearings are more time and resource efficient.

Quality of Hearing
• It has allowed everyone to be on a similar footing and focus on the points that matter (i.e. the evidence)
• Because it eradicates the problems associated with travelling to hearing venues which seems to have create a greater barrier to attendance than 

use of commonly available electronic devices.
• As counsel, it is now much more common for instructing solicitors to attend all or part of a hearing, which can be invaluable. Equally it is easy for 

pupils, trainees, clients and the public to observe by obtaining access details. In my view, many clients and witnesses often feel more comfortable 
observing and/or taking part in CVP hearings. The unfamiliar surroundings of court or tribunal buildings are avoided. It feels like a more accessible 
and modern forum.

Faster service
• It has enabled Tribunals to start clearing the backlog
• Remote hearing has, eventually, allowed the Tribunal system to start to tackle the growing backlog of cases caused by previous under-resourcing
• Remote hearings have enabled hearings to take place which would otherwise have been delayed
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Key themes in the reasons provided for the positive impacts of Remote Hearings

Safety and wellbeing
• Use of CVP means it is often easier to persuade witnesses to attend to give evidence in that it does not impact their life so greatly (with no 

commute) and perhaps makes them more comfortable (as they are giving evidence in a familiar location). Preliminary Hearings are great by CVP
• CVP is very accessible and convenient for almost everyone. It is less intimidating than going to a tribunal building and seeing people face to face.
• There is no need to travel to court centers and participants don't have the stress of sitting and waiting in a court building. Clients with anxiety and 

other health issues can also find it easier to manage

Access and Listing
• It is less intimidating than going to a tribunal building and seeing people fact to face
• Ease of access to the hearing, less frightening for the individual
• So much more accessible for all

Communication
• Able to use different technology to communicate
• Easier to chat with client as hearing progresses. Easier to pass messages to counsel. Less intimidating for witnesses. Judge appears more 

accessible. Less waiting around and increased efficiency. Able to use soft copy bundles.

Pandemic restrictions
• CVP has allowed hearings to take place which would otherwise have been delayed considerably as a result of the pandemic
• I cannot think of a better way that access to justice could have continued throughout the pandemic - but once we are able to, hearings should 

revert to being listed for in person hearings.
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Key themes in the reasons provided for the positive impact of Remote Hearings:
Focused on specific positive impacts

ACCESS TO JUSTICE
• The switch to online hearings has been very impressive and, given the 

circumstances of the pandemic, that has helped access to justice be maintained
• Video hearing have allowed litigation to keep moving instead of there being a 

total halt
• CVP permits primary carers to do more hearings - that means that the justice 

system is more diverse, which supports access to justice in a wider sense.
• Remote Hearings allowed hearings to go ahead when they would otherwise have 

had to be postponed

WITNESS EVIDENCE
• We have had 2 examples now where witnesses have been able to attend by CVP 

that would not have been able to attend hearings in person. I am sure that this is 
a positive of CVP and hybrid hearings in the future.

• It is less confrontational, and it focusses the Tribunal's mind on assessing 
evidence properly and not just on an unfair forensic basis.

• Witnesses can access the hearing without travelling, and feel less anxious when 
they give evidence from home or work than when in a Tribunal building

PARTICIPATION IN HEARINGS
• client in disability case, actually had severe anxiety about giving evidence. Found 

it much easier to do through CVP from home
• It is much easier to take part in digitally.
• Easier to get witnesses to attend from home

CLIENT/REPRESENTATIVE CONTACT
• It's much easier to take instructions via WhatsApp or Email than it was through 

post it notes!
• corresponding via a separate WhatsApp group has worked well
• telephones and messaging can be used.

HEARING TRANSPARENCY, INCLUDING MEDIA REPORTING
• No geographical limitations on public access to hearings. Public is more likely to 

watch a hearing without barriers such as attending the court physically
• In my view it is much easier and less daunting for members of the public to join 

with the camera switched off and on mute than it is for them to attend a hearing 
in person. There are some limits to this however - I do have concerns about 
members of the public recording hearings.

• It has become easier for journalists to dip in and out of hearings, to see the 
names and roles of who is attending, and to get the Judge’s attention to ask for 
documents or clarifications.

• Press can attend remotely.

FAIRNESS OF HEARINGS
• Given the choice of lengthy delays in bringing on cases, or hearing them by CVP, 

the CVP option has been great. All the cases I have done on CVP, while tiring, I 
feel have been as fairly handled as they would have been when we were in 
person. So CVP has enabled fair hearings to continue in a pandemic in a way 
they probably could not have done just a few years ago.
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WHAT ARE THE NEGATIVE IMPACTS OF VIRTUAL 
HEARINGS?

Poor Client / Representative contact during Hearings, difficulties with witness evidence, and less 
transparency are seen as the greatest negative impacts of Remote Hearings. 

Difficulties with cross examination, a general sense of ineffectiveness, and problems with the use 
of technology are seen as the key reasons for these negative impacts.

Lawyers doing mostly Claimant work reported greater negative impacts surrounding Client / 
Representative contact during Hearings.



there is no way of knowing if witnesses are 
using documents with notes made on them. 
Giving and receiving instructions is also very 
difficult.

A reason provided for the negative impact of 
Remote Hearings



Client / Representative contact during Hearings is seen as the largest negative impact of Remote 
Hearings
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Notable regional and work type variation in the negative impacts of Remote Hearings

Access to justice Client / Representative 
contact during Hearings Fairness of Hearings Participation in Hearings Transparency of Hearings, 

including media reporting Witness evidence

OVERALL 33 60 7 22 42 45

LONDON CENTRAL 33 57 7 21 41 43

LONDON EAST 35 59 7 23 39 42

LONDON SOUTH 34 57 7 22 40 39

MIDLANDS EAST 62 87 0 36 31 36

MIDLANDS WEST 59 74 0 31 23 34

NORTH EAST 67 87 0 29 37 27

NORTH WEST 77 87 19 44 44 43

SCOTLAND 70 77 17 38 36 36

SOUTH EAST 41 61 9 23 49 43

SOUTH WEST 65 74 0 23 24 24

WALES 46 59 16 24 49 23

MIX OF RESPONDENT AND CLAIMANT 15 51 0 24 33 58

MOSTLY CLAIMANT 25 77 0 29 6 55

MOSTLY RESPONDENT 37 55 9 19 46 38
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Key themes in the reasons provided for the negative impacts of Remote Hearings

Cross examination
• More difficult to assess witnesses and credibility
• Harder to ‘read’ witnesses
• Difficulty of assessing witness evidence

Not effective
• I once had a witness disconnect 3 times when I was cross examining them.
• Video hearings have been a reasonable second-best to keep things going during the pandemic.
• Remote hearings are clunky and hard to manage

Use of technology
• Those who may not have access to appropriate IT could be disadvantaged
• Sometimes hard with connection issues
• Thought needs to be paid to those who will not have access to good internet connection

Process of the system
• The witness evidence process is more stilted
• Difficulty in putting in place processes for documents to be shared with the media or public
• With the best will in the world, conducting hearings with all parties in a different location is clunky and harder to manage then when everyone is in 
the same room with the documents in front of them.
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Key themes in the reasons provided for the negative impacts of Remote Hearings

Availability and communication
• Hard to speak to the advocate, client and take instructions
• The ability to communicate with clients and advocates during the process has made it a more difficult process
• WhatsApp groups are ok, but not as good as having client with you.
• It has been particularly difficult to communicate quickly and privately with the advocate, clients and witnesses during Remote Hearings

Safety and wellbeing
• It is an exceptionally tiring process and exceptionally frustrating if technical issues also arise
• It is also more tiring to follow on hearings on video than in person
• Video hearings hearings are more tiring for all participants and this must raise concerns about whether this is impacting negatively on the fairness 

of hearings

Attitude and behaviour
• Some people not taking Remote Hearing as seriously
• Witnesses not taking the proceedings as seriously as they should

Time and money
• Remote hearings take longer

Access to hearing
• There is no ability for members of the public to be present.
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Key themes in the reasons provided for the negative impact of Remote Hearings:
Focused on specific negative impacts

CLIENT/REPRESENTATIVE CONTACT
• It is necessary to maintain a secondary communication challenge - such as 

WhatsApp which is distracting, a proper private chat function within the software 
would resolve this

• It is very difficult for solicitors to communicate and have discussions with counsel 
and clients. There may be a lag with certain communications (e.g., email), and 
other communication tools do not allow for sufficient nuance (e.g., WhatsApp).

• You have to ensure a channel of communication which is not always thought 
through in advance.

WITNESS EVIDENCE
• Witnesses give less good evidence.
• Witnesses and particularly litigants in person often have poor internet 

connections
• It is more difficult to read body language for those cross examining

TRANSPARENCY OF HEARINGS, INCLUDING MEDIA REPORTING
• It is much easier for the media to follow the lists and show up at a hearing than to 

dial in.
• Just a general observation that there is less likelihood of media/ members of the 

public contacting a Tribunal to request access to a remote hearing, and hence 
less reporting. (Counter to this is that Judgments are now online.)

• Not as easy for reporters to engage with remote hearings, to 'pop in to see what's 
going on'

ACCESS TO JUSTICE
• Had a CVP preliminary hearing in Reading (limitation / prospects). Electronic 

bundle had not been passed to EJ. CVP hearing was aborted and could not be 
re-listed before full merits hearing at significant cost to public sector client.

• CVP hearings have been a real issue for parties (mostly claimants) without 
access to a computer or tablet. Whilst most individuals have a smartphone, it 
simply isn't possible to conduct a hearing fairly or properly with a party attending 
by smartphone (inability to see who is talking, sharing documents etc)

PARTICIPATION IN HEARINGS
• Some parties or witnesses do not have stable internet connections; others have 

a connection that often drops out - these things often cause delay and so eat into 
hearing time

• It stilts things and interrupts the flow.
• Inability to effectively communicate between client/solicitor/counsel to take 

instructions, particularly during cross examination. With one or more client 
witnesses, this is practically impossible.

FAIRNESS OF HEARINGS
• Video benefits Respondents because they rely generally more on written 

evidence, whereas workers rely more on oral evidence.
• As Respondents typically have more witnesses than a claimant they are 

disproportionately adversely effected although the same point can be made for 
any party with a large number of witnesses.
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HOW COULD THE CVP BE IMPROVED?

Better chat system, screen sharing, and document transmission are seen as the key necessary 
improvements for the CVP – which may change the current perceptions of one in every two 
lawyers that it is inferior to MS Teams.



Strong support for a range of CVP enhancements that would begin to match functionality seen in MS 
Teams – seen as superior by one in two respondents

COMMUNICATION WITH PARTICIPANTS, OTHER ASPECTS 
OF THE PROCESS WITHIN THE CVP
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SETTLEMENT AND 
JUDICIAL MEDIATION

The move of Judicial Mediation online has been 
a real success – one in two lawyers reported an 
increase in settlement effectiveness compared 
with in person Judicial Mediation.  The 
overwhelming majority of the rest said that 
Remote Judicial Mediation was no less effective 
than in person Judicial Mediation.

Encouraging settlement is seen as the primary 
factor by which Judicial Mediation has had its 
impact. 

The long delays in the Tribunal system are a key 
driver forcing parties to Judicial Mediation and 
there is a concern that this acts on parties either 
to under or over compromise claims. 

Lawyers report noteworthy safety and comfort 
benefits for Claimants on the CVP.



WHAT IMPACT HAS THE COVID-19 PANDEMIC HAD ON 
SETTLEMENT?

The COVID-19 pandemic has had a positive impact on the take-up of Judicial Mediation to settle 
cases with Tribunal involvement.

The most negative impact has been on the speed of ET cases settled without Tribunal 
involvement.



The take-up of Judicial Mediation to settle cases with Tribunal involvement has seen the most 
benefits during the COVID-19 pandemic; the speed of ET cases settled without involvement the least

Speed WITH involvement Speed WITHOUT involvement Take-up of JM to settle WITH involvement

LONDON CENTRAL 52 62 47

LONDON EAST 50 62 47

LONDON SOUTH 51 63 45

MIDLANDS EAST 75 99 35

MIDLANDS WEST 79 86 24

NORTH EAST 74 100 28

NORTH WEST 57 99 37

SCOTLAND 62 88 34

SOUTH EAST 53 65 37

SOUTH WEST 76 84 19

WALES 49 66 35

MIX OF RESPONDENT AND CLAIMANT 58 70 85

MOSTLY CLAIMANT 76 82 95

MOSTLY RESPONDENT 45 57 30
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WHAT IMPACT HAS REMOTE JUDICIAL MEDIATION HAD ON 
SETTLEMENT EFFECTIVENESS?

One in two lawyers reported that Remote Judicial Mediation has increased settlement effectiveness 
and the overwhelming majority of the others report that Remote Judicial Mediation is no less 
effective than in person Judicial Mediation. 

Encouraging settlement is seen as the primary factor by which Remote Judicial Mediation has had 
its impact. 

A key driver towards Judicial Mediation is the long wait for a Hearing. This is a concern where delay 
influences settlement. There are noteworthy safety and comfort benefits for Claimants with Remote 
Judicial Mediation.



(An) independent person to the parties to help 
rationalise the case and encourage 
compromises.

A reason provided for how Judicial Mediation 
has had its impact on settlement effectiveness



Whilst half have seen Remote Judicial Mediation increase settlement effectiveness, lawyers doing 
mostly Respondent work and those in the North, South West and Wales have not

Made it less effective No impact – it is the same Made it more effective

LONDON CENTRAL 2 45 53

LONDON EAST 1 44 56

LONDON SOUTH 2 44 54

MIDLANDS EAST 1 66 33

MIDLANDS WEST 1 54 45

NORTH EAST 1 73 26

NORTH WEST 1 73 26

SCOTLAND 1 73 25

SOUTH EAST 1 50 49

SOUTH WEST 1 60 39

WALES 1 66 33

MIX OF RESPONDENT AND CLAIMANT 0 0 100

MOSTLY CLAIMANT 7 26 67

MOSTLY RESPONDENT 0 78 22
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Encouraging settlement is seen as the primary factor by which Judicial Mediation has had its impact
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Key themes in the factors provided by which Judicial Mediation has had its impact on settlement 
effectiveness

Encourages settlement
• I think people are more comfortable attending from a familiar setting and this increases engagement from nervous Claimants.
• I think the time during the day can be more efficient and perhaps parties feel a bit less pressured and more willing to consider

the future
• Independent person to the parties to help rationalise the case and encourage compromises

Waiting times
• Party fear of delays to final hearing - wanting resolution sooner than 2022!
• The listing delays mean that JMs are more attractive.
• In particular Claimant's know that their final hearing is very long months ago this is a big driver for settlement

Works very well and Efficient
• The process of judicial mediation has felt more effective in a remote format.
• Our experience is that it has made it more effective. There is less initial positioning
• The remote environment is far less confrontational and less stressful for parties. 
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Key themes in the factors provided by which Judicial Mediation has had its impact on settlement 
effectiveness

Safety, comfort and wellbeing
• No pressure cooker atmosphere
• Less stressful for claimants to be in home environment

Staff and resources
• Respondents know they are likely to be dismissing key witnesses as redundant/ don't have the resources to commit to a case, 

so are more likely to settle.
• Both parties want the case to be completed asap, and with the backlogs they know that might take much longer in the 

absence of a settlement. We also have more challenging claimants, who understandably after a year of lock down view their 
cases less objectively, and especially if unrepresented - JM helps tackle that.

Increases Productivity
• Focusses the parties' position
• Judges focus minds.

Help and Assistance
• Provides both parties with the feeling that they’ve “had their day in court” and given some tribunal support to the settlement 

discussions.
• independent person to the parties to help rationalise the case and encourage compromises 
• Claimant's feel that the Judge is listening to them and they can see that the EJ can question the R about their position, at an 

early stage in the case.
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Key themes in the factors provided by which Judicial Mediation has had its impact on settlement 
effectiveness

Same or less effective
• When both parties were committed to taking a day to attend a Tribunal for Judicial Mediation there appeared to be more 

willingness to settle. Claimant's often felt that they had had their 'day in court'. remote judicial mediation is now no more
effective that parties attempts to settle between themselves

• Initially I found more often that parties were willing to use JM, but now it feels like we are back at square 1. I think Respondents 
should be obliged to state if they wish to mediate at the PH - many appear to have failed to have considered it at that stage.

Time and money
• Quicker and parties are more focused to get a deal done
• From a respondent perspective, avoiding the costs of having to attend in person means costs are saved, which means there is 

more likely to be room available in the budget to pay towards a settlement.

CVP and telephone
• The dynamic is different when parties are face to face
• Because you can achieve much more if you are 1. in the same room as your client and 2. you can go down the corridor and 

talk to your opponent face to face.
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EXTENDED HOURS

Three in every five lawyers are prepared to 
attend out-of-hours Hearings. There is strong 
support from this group for attending Tribunal 
cases out-of-hours in person or online on 
weekdays between 4pm and 6pm but not at 
other times.

One in three lawyers are not prepared to work 
extended hours. 

For them, it isn’t a choice. The overwhelming 
reasons given are impacts on work life balance, 
family and childcare commitments: 
Fundamental diversity and discrimination 
issues.



ARE LAWYERS PREPARED TO WORK EXTENDED HOURS?

One in three lawyers are not prepared to work extended hours. 

For them, it isn’t a choice. The overwhelming reasons given are impacts on work life balance, 
family and childcare commitments: Fundamental diversity and discrimination issues.

Three in every five lawyers are prepared to attend out-of-hours Hearings. The clear preference for 
this group for attending Tribunal cases out-of-hours in person or online are weekdays between 
4pm and 6pm.



Hearings could start at 9am instead of 10am 
and should certainly continue to later in the day 
than currently. This is especially so with remote 
hearings where no travel is required… it is 
perhaps less practicable where parties have to 
travel but it is regressive to expect lawyers to 
deal with underfunding of the system because 
there aren't enough judges...

A reason provided for being unwilling to attend 
any out-of-hours Hearings



Although three in every five lawyers are prepared to attend out-of-hours Hearings, one in three are 
not. The key reasons for this are work-life balance and other commitments.

YES NO

LONDON CENTRAL 61 34

LONDON EAST 60 35

LONDON SOUTH 58 37

MIDLANDS EAST 36 63

MIDLANDS WEST 44 55

NORTH EAST 38 61

NORTH WEST 53 46

SCOTLAND 60 39

SOUTH EAST 66 28

SOUTH WEST 49 50

WALES 57 42

MIX OF RESPONDENT AND CLAIMANT 21 50

MOSTLY CLAIMANT 44 54

MOSTLY RESPONDENT 74 26
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Key themes in the reasons provided for being unwilling to attend any out-of-hours Hearings

Work like balance / wellbeing
• Work/life balance is already impacted by volume of work.
• Health (mental and physical) is difficult enough to manage with the current pressures exerted by the job
• Hearings are exhausting without taking place on additional/longer days

Other commitments
• Family commitments
• Childcare responsibilities
• I would have childcare difficulties if working late or on weekends

Already work long hours
• I already used Saturday to catch up on work that I can not do during the week
• Availability of counsel, clients and witnesses
• The problems are caused by the state not by law firms who already work to capacity
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Key themes in the reasons provided for being unwilling to attend any out-of-hours Hearings

Diversity and discrimination
• Childcare issues in the team
• Indirect discriminatory impact on women who are still the primary child carers
• The adverse implications for equality and diversity in the legal profession.

Incentives
• Childcare responsibilities and no overtime pay.
• Weekend attendance would have a negative impact on representative where it isn't realistic to think they would be able to simply take time off in 

the week in lieu

Availability of counsel clients and witnesses
• Out of hours litigation will place greater pressure on the ET system and runs the risk of sub-optimal case management and would place unfair 

demands on witnesses.
• The main reason for the backlog is due to admin/back office processes, and it would not seem that extending court hours will resolve that without 

the administrative staff to assist
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For those willing: Almost 90% prepared to attend all types of Tribunal Hearing in person on weekdays 
between 4pm and 6pm; one in every three prepared to attend between 6pm and 8pm
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For those willing: Almost all prepared to attend all types of Tribunal Hearing in person on weekdays 
between 4pm and 6pm; almost two in every four prepared to attend between 6pm and 8pm
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ACAS AND EARLY 
CONCILIATION

Lawyers use Acas primarily to start settlement 
discussion, even if litigation is subsequently 
pursued.

The vast majority see the value of Conciliators 
as variable – staff inconsistency is creating ‘hit-
and-miss’ experiences. Two-thirds think it would 
be better for some specialist Acas Conciliators 
to augment those with more general expertise.

Most lawyers have not seen a change in Acas 
performance since the onset of the COVID-19 
pandemic; those that have implicate the 
pandemic from a moderate to large extent.



WHY DO LAWYERS USE ACAS?

Aside from the compulsory requirement to initiate Acas, the key reason it is used is to start 
settlement discussion, even if litigation is subsequently pursued.



Aside from reporting that initiating Acas is compulsory, the key reason that lawyers use the Acas EC 
Service is to start settlement discussion, even if litigation is subsequently pursued
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A number of noteworthy work type and regional variations were reported in the reasons lawyers use 
the Acas EC Service

Because initiating it is 
compulsory

Because you find that 
EC assists with pre-

action settlement

Because you find that 
EC prevents the need 

for litigation

It assists if the other 
party is unrepresented

Something else 
(please tell us below) To extend limitation

To start settlement 
discussions even if 

litigation is still 
subsequently pursued

OVERALL 86 64 47 67 5 55 74

LONDON CENTRAL 70 54 39 56 4 45 62

LONDON EAST 74 54 42 56 4 45 65

LONDON SOUTH 73 55 44 57 4 44 65

MIDLANDS EAST 95 74 74 79 13 68 80

MIDLANDS WEST 81 82 82 67 12 63 83

NORTH EAST 93 86 86 91 14 76 92

NORTH WEST 94 92 92 90 12 86 91

SCOTLAND 82 87 87 71 4 74 96

SOUTH EAST 66 60 54 61 6 55 61

SOUTH WEST 79 94 94 75 14 68 94

WALES 61 57 57 53 10 50 56

MIX OF RESPONDENT AND CLAIMANT 85 58 0 76 0 48 76

MOSTLY CLAIMANT 100 31 32 27 21 54 68

MOSTLY RESPONDENT 62 54 48 54 2 42 56

74



HAS ACAS PERFORMANCE CHANGED DURING THE COVID-
19 PANDEMIC?

Most lawyers have not seen a change in Acas performance since the onset of the COVID-19 
pandemic. The minority that have implicated COVID-19 as responsible for changes from a 
moderate to large extent.



70% of lawyers perceived no change in the performance of Acas since the onset of the COVID-19 
pandemic; for those that have seen a change, it is seen as a responsible factor

NO SOME GREAT

LONDON CENTRAL 1 57 42

LONDON EAST 1 66 33

LONDON SOUTH 1 73 26

MIDLANDS EAST 0 29 71

MIDLANDS WEST 3 63 34

NORTH EAST 0 39 61

NORTH WEST 6 37 57

SCOTLAND 0 100 0

SOUTH EAST 2 50 48

SOUTH WEST 0 65 35

WALES 0 26 74

MIX OF RESPONDENT AND CLAIMANT 0 100 0

MOSTLY CLAIMANT 0 36 64

MOSTLY RESPONDENT 2 63 35

LESS GOOD THE SAME BETTER

LONDON CENTRAL 26 71 4

LONDON EAST 24 72 4

LONDON SOUTH 21 76 4

MIDLANDS EAST 12 88 0

MIDLANDS WEST 22 77 1

NORTH EAST 13 85 2

NORTH WEST 11 86 3

SCOTLAND 13 85 2

SOUTH EAST 22 77 0

SOUTH WEST 26 74 0

WALES 11 87 2

MIX OF RESPONDENT AND CLAIMANT 0 80 20

MOSTLY CLAIMANT 60 40 0

MOSTLY RESPONDENT 24 75 2
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ARE CONCILIATORS SEEN TO HELP?

The vast majority of lawyers see the value of Conciliator contributions to the Acas EC process as 
variable. Staff inconsistency creates ‘hit-and-miss’ experiences.

Two-thirds of lawyers think it would be better for some specialist Acas Conciliators to augment 
those with more general expertise.

Conciliators are seen as adding particular value when one side is unrepresented.



It very much depends on the conciliator you are 
assigned - some are great, proactive and 
committed.

A reason provided for the perceived value of the 
Conciliator’s contribution to the Acas EC process



Almost 90% of lawyers find the Conciliator’s contribution to be sometimes valuable; however, those 
working on mostly Claimant work have a more variable experience

360

NOT SOMETIMES VERY

LONDON CENTRAL 5 90 6

LONDON EAST 5 90 4

LONDON SOUTH 5 91 5

MIDLANDS EAST 13 79 9

MIDLANDS WEST 11 81 8

NORTH EAST 1 87 12

NORTH WEST 2 88 10

SCOTLAND 1 99 0

SOUTH EAST 9 84 6

SOUTH WEST 2 89 9

WALES 11 79 10

MIX OF RESPONDENT AND CLAIMANT 3 89 8

MOSTLY CLAIMANT 39 34 27

MOSTLY RESPONDENT 4 96 0
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Key themes/reasons given for the perceived value of the Conciliator’s contribution to the Acas EC 
process

Staff Inconsistency
• Depends on the particular conciliator that you are dealing with. The quality varies.
• It very much depends on the conciliator you are assigned - some are great, proactive and committed.
• Depends which conciliator you get; some are excellent.

Limited value / negative impact
• If parties are represented, no real value.
• sometimes too early on in the process - the Respondent isn't aware of the full allegations which will make up the claim.
• I don't think it serves to settle the cases I'm involved in and is just a procedural step.

Great service works well
• They are good at helping with settlement and give confidence to Claimants.
• It provides a third party to help conciliate, which can be helpful when dealing with unrepresented litigants.
• Very useful when the other party is unrepresented.

Encourages settlement 
• They sometimes say something that helps focus client’s mind.
• Explaining to the other side "neutrally" the challenges they face.
• It’s often helpful to get an independent view.
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Key themes/reasons given for the perceived value of the Conciliator’s contribution to the Acas EC 
process

Process and making decisions
• Levels of interaction from ACAS have varied considerably. Its intervention has increased over the last 6 months - perhaps due 

to increased resourcing.
• There can be inconsistency of approach between ACAS officers which means a different level of service and collaboration 

opportunity on different cases.

Works in some cases
• The service can be a bit hit and miss and certainly doesn't feel as proactive as it was previously.
• Can resolve matters, it is a bit of a lottery, but it has value especially where the parties are engaged in a "you first" stand-off.

Communication
• Most ACAS reps provide merely a post box service (passing messages on) without actively promoting settlement.

Contact availability and response
• Sometimes the Respondent does not even get contacted about the fact that the Claimant has requested conciliation.

Time and money
• Speed and cost of settlement.
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Two-thirds of lawyers think it would be better for some specialist Acas Conciliators. Stronger 
preferences were reported by those with Hearings in the North West, Scotland, and Wales

GENERAL EXPERTISE SPECIALISTS

LONDON CENTRAL 36 64

LONDON EAST 36 64

LONDON SOUTH 34 66

MIDLANDS EAST 32 68

MIDLANDS WEST 38 62

NORTH EAST 27 73

NORTH WEST 18 82

SCOTLAND 26 74

SOUTH EAST 28 72

SOUTH WEST 31 69

WALES 25 75

MIX OF RESPONDENT AND CLAIMANT 32 68

MOSTLY CLAIMANT 71 29

MOSTLY RESPONDENT 31 69
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WHAT EXPERIENCES HAVE LAWYERS HAD WITH EARLY 
CONCILIATION?

Although almost 90% of lawyers believe the six-week EC period is adequate, a similar number 
sometimes continue to engage with Acas after the primary EC Conciliation period.



Although almost 90% of lawyers believe the six-week EC period is adequate, the majority of those 
working on mostly Claimant work believe it is too short a period

NOT LONG 
ENOUGH ADEQUATE TIME TOO LONG

LONDON CENTRAL 12 88 0

LONDON EAST 13 87 0

LONDON SOUTH 10 90 0

MIDLANDS EAST 12 88 0

MIDLANDS WEST 11 89 0

NORTH EAST 16 84 0

NORTH WEST 14 86 0

SCOTLAND 3 97 0

SOUTH EAST 8 92 0

SOUTH WEST 13 87 0

WALES 14 86 0

MIX OF RESPONDENT AND CLAIMANT 20 80 0

MOSTLY CLAIMANT 57 43 0

MOSTLY RESPONDENT 0 100 0

Comments about why the period is not long enough
• It can often take organisations longer to make decisions.
• because they often don't deal with the papers until the time 

limit is up. because there aren't enough of them and 
therefore, they cannot give the time to help unrepresented 
claimants.

• EC conciliators rarely have enough time to contact the 
Other Party

• Often it takes 6 weeks to make contact and understand the 
crux of the claim. A longer period is needed for EC.

• 3 months to bring a claim is too short. Anything that extends 
that time is welcomed.

• 6 weeks is still quite short to consider a case and issues, 
take instructions, make a decision etc.

84



Almost 90% of lawyers sometimes continue to engage with Acas after the primary EC Conciliation 
period; more frequent engagement common for those doing Claimant work

347

NEVER SOMETIMES ROUTINE

LONDON CENTRAL 3 88 9

LONDON EAST 3 88 9

LONDON SOUTH 3 88 9

MIDLANDS EAST 3 76 21

MIDLANDS WEST 5 76 20

NORTH EAST 3 81 16

NORTH WEST 3 84 13

SCOTLAND 2 97 1

SOUTH EAST 2 86 12

SOUTH WEST 3 86 11

WALES 3 76 21

MIX OF RESPONDENT AND CLAIMANT 0 97 3

MOSTLY CLAIMANT 15 33 52

MOSTLY RESPONDENT 2 96 1
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Because they are still willing to assist with 
settlement.

A reason provided for engaging with Acas after 
expiry of the primary EC Conciliation period



Key themes in the reasons given for continuing to engage with Acas after expiry of the primary EC 
Conciliation period

Settlement discussions and negotiations
• Because they are still willing to assist with settlement.
• To assist with settlement. 
• If settlement discussions have started but not concluded yet.

Mainly for unrepresented and litigants in person
• If a Claimant is unrepresented and we would like to settle.
• Usually where the Claimant is unrepresented in order to progress settlement.
• It can help with settlement when party is unrepresented.

COT3
• Assistance with COT3s.
• To get a binding COT3 only.
• When preparing / agreeing a COT3.
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Key themes/reasons given for continuing to engage with Acas after expiry of the primary EC 
Conciliation period

Saving legal fees
• If solicitors are not involved or if the client does not want to pay legal fees.
• Continue exploring settlement to reduce legal fees where possible.
• Can be cheaper and less adversarial.

If they contact me
• When they are in contact. Otherwise if Respondent is represented, no need. ACAS are also over stretched and involvement 

causes delays.
• If they contact me.

Litigants in person
• Sometimes useful for Acas to be the point of contact with a LiP rather than contacting them directly as the opposing solicitor.
• When dealing with litigants in person.
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UMERITORIOUS 
CLAIMS, RESPONSES 

AND CONDUCT

Most lawyers have not seen an increase in 
unmeritorious conduct.

One in three reported an increase in 
unmeritorious Claims and one in four an 
increase in unmeritorious responses.

Introducing enforcement security and sanctions, 
and providing better process and administration 
are seen as ways Tribunals can better deal 
effectively with unmeritorious aspects.



HAVE UNMERITORIOUS ASPECTS CHANGED DURING THE 
COVID-19 PANDEMIC?

The majority have not seen an increase in unmeritorious conduct.

One in three lawyers reported an increase in unmeritorious Claims and one in four lawyers 
reported an increase in unmeritorious responses.



Although the majority have not seen an increase in unmeritorious conduct, one in three reported an 
increase in unmeritorious Claims and one in four an increase in unmeritorious responses

CLAIMS CONDUCT RESPONSES

LONDON CENTRAL 33 49 27

LONDON EAST 35 52 30

LONDON SOUTH 35 52 30

MIDLANDS EAST 9 55 4

MIDLANDS WEST 10 63 4

NORTH EAST 13 63 7

NORTH WEST 11 52 3

SCOTLAND 23 50 3

SOUTH EAST 31 53 40

SOUTH WEST 8 70 8

WALES 39 65 54

MIX OF RESPONDENT AND CLAIMANT 11 11 11

MOSTLY CLAIMANT 0 7 3

MOSTLY RESPONDENT 46 67 39
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HOW CAN TRIBUNALS DEAL WITH UNMERITORIOUS 
ASPECTS?

Introducing sanctions and providing better process and administration are seen as ways Tribunals 
can better deal effectively with unmeritorious aspects.



If Tribunals responded to party applications in a 
timely manner, then a party who is behaving 
unreasonably would actually have a sanction to 
fear from the Tribunal. At present, an 
unreasonable and unresponsive party knows 
that the Tribunal will not do anything about it.

A suggestion for how to deal with unmeritorious 
aspects



Introducing enforcement security and sanctions, and providing better process and admin suggested 
as key ways by which Tribunals can deal effectively with unmeritorious aspects
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Key themes in the suggestions offered for dealing with unmeritorious aspects and case management

Enforcement security and sanctions
• More costs orders. 
• Deposit Orders for unmeritorious pleaded points on both sides. 
• Increased use of initial sift powers and strike out and deposit orders where appropriate. In the case of unreasonable conduct, a warning to the 

party around the relevant behaviour and clear guidance on appropriate use of the tribunal. It may also be appropriate to assign one judge to 
review all claim correspondence to identify issues and trends overall.

• Although it would require additional resource, ensure each case has an early CMPH to explore the issues and consider, at this stage, the 
possibility of deposit orders.

Process and admin
• If Tribunals responded to party applications in a timely manner, then a party who is behaving unreasonably would actually have a sanction to fear 

from the Tribunal. At present, an unreasonable and unresponsive party knows that the Tribunal will not do anything about it.
• More actual case management at the ET 1 stage.
• Judges need to be more robust.
• Better filtering process at the start of claim especially for unrepresented litigants.

Staff and resources
• Employ more staff.
• Employ more people......they are clearly understaffed so that there are insufficient clerks to deal with the general case management and 

insufficient judges to perform an accurate sift.
• Having more legal officers - e.g., simply checking date of unfair dismissal claim as to whether or not it is in time.
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Key themes in the suggestions offered for dealing with unmeritorious aspects and case management

Availability and communication
• A prompt response to urgent applications
• Faster response responses to unless order applications where a party is failing to comply with directions
• More responsive to applications
• Respond to correspondence more quickly

More information
• Provide more guidance to Claimants but also to be more robust early on in proceedings and set out what is expected of them.
• Statutory definition of what may amount to unreasonable conduct, placing the burden of resisting unreasonable conduct on the party accused, 

and an early assessment of the same.

Use of technology
• A case management system - I think this is being trialled in certain Tribunals - so the clerks can more easily manage the file and the parties can 

see where the case is up to. A judge can look at the file whilst the parties can still be informed of the latest update.
• An improved case management system which is accessible by all parties, and which gives greater transparency as to progress of the claim 

through the system.

Other
• In every case there should be an active PH at which the Tribunal narrows down the real issues. At present this does not happen in unfair dismissal 

claims at all. With more complex claims, such as discrimination, the approach at PHs is inconsistent: sometimes the Judge takes an active role; at 
others they merely make directions.
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IMPROVEMENT 
SUGGESTIONS

A clear and consistent message from lawyers 
about how to address the problems facing 
Employment Tribunals and Acas – including 
clearing the backlog: More funding is needed

More administrative staff, more Judges to sit, 
and greater use of case management is 
required. 

Remote Hearings should not only continue as 
restrictions ease; their use should increase.



HOW CAN THE BACKLOG BE CLEARED?

Virtually unanimous support from lawyers for more administrative staff, more Judges to sit, 
greater use of case management, and increased use of Remote Hearings.



With the exception of changing the number of people on a Tribunal panel, almost unanimous support 
for a number of steps designed to clear the backlog
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Only lawyers with cases in Tribunals in London, the South East and Wales favour changing the 
number of people on a Tribunal panel

Changing the number of 
people on a Tribunal panel

Having Hearing Centres 
which are social 

distancing compliant

More administrative staff 
to process More Judges to sit More use of case 

management
More use of remote 

Hearings

OVERALL 51 88 100 99 93 94

LONDON CENTRAL 51 87 100 99 93 95

LONDON EAST 56 88 100 100 96 99

LONDON SOUTH 54 88 100 100 96 99

MIDLANDS EAST 18 100 100 97 93 100

MIDLANDS WEST 16 99 100 98 99 97

NORTH EAST 0 100 100 97 90 95

NORTH WEST 0 99 100 98 97 95

SCOTLAND 0 100 100 100 100 98

SOUTH EAST 49 95 100 100 94 94

SOUTH WEST 3 100 100 100 100 100

WALES 45 100 100 100 100 98

MIX OF RESPONDENT AND CLAIMANT 74 74 100 100 100 100

MOSTLY CLAIMANT 68 100 100 100 93 85

MOSTLY RESPONDENT 42 89 100 99 92 94
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SHOULD REMOTE HEARINGS BE RETAINED?

A large majority of lawyers favour retaining Remote Hearings as restrictions ease.

There is extremely strong support for all Hearing types except Long Final Merits Hearings to 
continue remotely.



Over 80% of lawyers with cases outside Welsh Tribunals favour retaining Remote Hearings as 
restrictions ease; even stronger support outside Wales, London, and the South East.

LONDON CENTRAL 81

LONDON EAST 80

LONDON SOUTH 79

MIDLANDS EAST 100

MIDLANDS WEST 98

NORTH EAST 100

NORTH WEST 100

SCOTLAND 100

SOUTH EAST 80

SOUTH WEST 100

WALES 66

MIX OF RESPONDENT AND CLAIMANT 100

MOSTLY CLAIMANT 95

MOSTLY RESPONDENT 75
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With the exception of Long Final Merits Hearings, extremely strong support for all Hearing types to 
continue remotely
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Stronger support outside of London and the South West for Long Final Merits Hearings to continue 
remotely; some differences in preference based on the type of work undertaken

Applications for interim 
relief Judicial Mediation Long Final Merits 

Hearings (over 3 days)

Other Hearings (such 
as Remedy, Costs, 
Reconsideration)

Preliminary Hearings in 
public with evidence 
(such as time limits, 
employment status)

Preliminary Hearings in 
public with no 

evidence issues (such 
as strike out, deposit 

orders)

Short Final Merits 
Hearings (1 â€“ 3 

days)

OVERALL 87 92 34 95 89 99 85

LONDON CENTRAL 87 92 33 95 89 99 86

LONDON EAST 87 93 35 97 88 99 87

LONDON SOUTH 90 91 37 96 91 99 88

MIDLANDS EAST 100 100 53 100 100 100 95

MIDLANDS WEST 100 100 59 100 100 100 98

NORTH EAST 97 97 57 100 95 97 92

NORTH WEST 96 96 50 99 96 98 92

SCOTLAND 100 98 54 100 98 100 98

SOUTH EAST 98 95 37 100 88 99 88

SOUTH WEST 100 100 67 100 100 100 99

WALES 100 98 60 100 98 100 98

MIX OF RESPONDENT AND CLAIMANT 61 100 11 90 100 100 89

MOSTLY CLAIMANT 74 95 28 100 75 93 87

MOSTLY RESPONDENT 99 88 43 95 89 100 83
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HOW CAN THE ETS AND ACAS PROBLEMS BE RESOLVED?

An unequivocal message from lawyers – more funding is needed to tackle the current problems 
facing Employment Tribunals and Acas.

More administrative staff who are better trained are needed to ensure that employment justice is 
effective. Significant investment in administrative infrastructure is required.

The CVP needs improvement to ensure it supports ongoing Remote Hearings. The adoption of 
early, robust case management is required but that requires more Judicial resource to be able both 
to manage the cases and to hear them.



More resource within the judicial system -
simples!

A suggestion to tackle the current problems 
facing Employment Tribunals and Acas



An unequivocal message – more funding is needed to tackle the current problems
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Key themes in the suggestions offered to tackle the current problems facing Employment Tribunals 
and Acas

Funding / staff / admin
• More staff and better systems to make the process more efficient.
• More staff, more money.
• More central government funding.
• More resource within the judicial system - simples!

Administration
• More administrative staff to answer telephones, centralised hub for ET claims so that overflow can be dealt with by Tribunals

with more capacity?
• They need more investment in administrative infrastructure.
• Employ more people as administrative support.
• Better IT; more properly trained staff; generally, more administrative resource.

Use of CVP
• I think that remote hearings should be used to clear the backlog but in person hearings provide better access to justice
• Hybrid hearings rather than all remote, witnesses attending the ET to give evidence.
• More CVP hearings - they save a tremendous amount of time for the parties and the Judges. If Judges don't have to travel to 

hearing centres they can be dealing with paper applications.
• Phase back in person Hearings when appropriate and continue to conduct case management PHs on telephone and other 

non-evidential PHs by CVP.
• Hybrid Hearings with witnesses able to give evidence remotely.
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Key themes in the suggestions offered to tackle the current problems facing Employment Tribunals 
and Acas

Use of technology
• I think the system they operate is antiquated and could be better but I understand it is being replaced.
• They need to funded properly, staffed adequately and given a 21st century infrastructure.
• Need to improve efficiency and ability to work remotely - almost everything should be dealt with electronically not in paper
• Embrace and invest in technology (where monies allow).

Case management
• A meaningful sift and active and early case management to limit claims would really be effective in reducuing the volume of 

claims that are working their way through. I appreciate that many issues will come down to evidence, but some cases are so 
obviously weak that allowing them to just churn through the system is a huge waste of time and resources.

• More robust case management of complex cases, especially those with LIP claimants.
• More pro-active early case management to flush out claims which lack jurisdiction for example.

Help and assistance
• Publish Key times when Tribunals will answer telephones if this is not possible during all working hours.
• Greater information on the tribunal process made available to litigants in person, particularly on the likely timescales to final 

hearing (if CMOs aren't issued).
• Sometimes an employer is not told that EC has been commenced and they say that if they had, they would have considered 

settling then before the ET1 was submitted.
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